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GREETINGS/MEETING CALLED TO ORDER

The Utah Radiation Control Board convened in the DEQ Building #2, Room 101, 168 North 1950
West, in Salt Lake City, Utah. The meeting was called to order at 1:00 p.m. by Dr. Stephen T.
Nelson, Chairman of the Board. Dr. Nelson welcomed all members and public attending the
meeting. Dr. Nelson stated to those present, if they wished to address any items on the agenda to
indicate it on the sheet as they signed in. Those desiring to comment would be given a chance to
address their concerns on any agenda items to the Board.

II.

II1.

APPROVAL OF MINUTES

a. Approval of January 4, 2002 Minutes (Board action item)

Barbara Reid indicated that she found there were several errors in the way the minutes were
transcribed by the court reporter. She felt that there was not enough time to try to correct
them in this meeting. Dr. Reid said that there were so many errors in the way people spoke
regarding their grammar that she would rather not waste the time to correct them.

Fred Nelson said that there was not anything that should be done in regards to what was
actually stated, as this is the way it is transcribed by a court reporter. He indicated that, on
the other hand, if Dr. Reid felt there was a mistake in the transcription, she could register a
request for a correction to the minutes. It could then be attached to the minutes. Fred
indicated that, where there is a grammar issue during the meeting, that a correction is not
possible if it is transcribed verbatim by a court reporter.

Dianne Nielson asked Fred if it was appropriate to ask that individuals, whose comments
were captured in the transcript incorrectly, make corrections to the minutes then submit them
to the Executive Secretary. The corrections would be attached to the minutes, but there
would be no changes or corrections made to the original minutes. The corrections would then
be available to whomever would like to see the minutes and they would have a better
understanding with such clarification to the minutes. (Fred Nelson concurred this was
appropriate.)

Rod Julander made a motion to approve the minutes of January 4, 2002, seconded by Teryl
Hunsaker.

CARRIED AND APPROVED UNANIMOUSLY
RULES
No items

RADIOACTIVE MATERIALS LICENSING/INSPECTION

No items



IVv.

X-RAY REGISTRATION/INSPECTION

No items

RADIOACTIVE WASTE DISPOSAL

Items a. b, and ¢ were transcribed by a court reporter. The transcript is provided as
Attachment A.

a. Joint Motion and Order for Partial Stay of Proceedings - presentation by Laura
Lockhart, Utah Attorney General's Office (Board action item)

Joint Motion and Order for Partial Stay of Proceedings was approved unanimously. See
pages 4-6 of Attachment A.

b. Determination on Envirocare’s Motion for Summary Judgement - presentation by
Fred Nelson, Utah Attorney General's Office (Board action item)

A motion on the process to consider Envirocare’s motion for summary judgement was
approved unanimously. See pages 35-36 of Attachment A.

(1) Summary judgement issue I - Unreasonable risk to health and safety of the public (see
pages 36-60). Summary judgement granted by a vote of 9-1 (pages 59-60).

(2) Summary judgement issue II - Emergency response coordination and off-site response
planning and transportation routing (see pages 60-69). Summary judgement denied by a
vote of 6-4 (see pages 69-70).

(3) Summary judgement issue III - Proper procedures were followed in granting the land
ownership exemption (see pages 71-82). Summary judgement granted by a vote of 9-1 (see
pages 82-83).

(4) Summary judgement issue I'V - Whether the land ownership exemption for Class A waste
can be properly applied to Class B and C waste disposal (see pages 84-86).
Summary judgement granted by a vote of 10-0 (see pages 86-87).

(5) Summary judgement issue V - Whether it was improper to issue the license without
having the site access permit program in place (see pages 88-90). Summary judgement
granted by a vote of 10-0 (see pages 86-87).

(6) Summary judgement issue VI - Whether future site ownership was dealt with properly
prior to issuance of the license (see pages 91-96). Summary judgement granted by a vote
of 9-1 (pages 96-97).

(7) Summary judgement issue VII - Whether the license contains improper conditions or was
improperly issued (see pages 97-108). Summary judgement granted by a vote of 8-2 (see
page 108).



(8) Summary judgement issue VIII - Whether the licensing decision violates Compact law
(see pages 109-115). Summary judgement granted by a vote of 10-0 (see pages 115-116).

(9) Summary judgement issue IX - Whether there was improper bias and prejudice on the
part of the Board (see pages 116-120). Summary judgement granted by a vote of 10-0 (see
pages 120-121).

c. Determination of petitioner's intervention requests regarding appeals of final
Executive Secretary decision on Envirocare’s modification request to accept
containerized Class A waste in the existing cell of November 19, 2001 - presentation by
Fred Nelson, Utah Attorney General's Office (Board action item)

The Board granted FAIR until March 15, 2002 to file any additional pleadings if it was
believed that issues within the intervention petition were not dealt with in the motion for
summary judgement. Envirocare was given until March 25, 2002 to respond to any such
pleading. This motion was carried unanimously (see page 128 of Attachment A).

Determination of petitioner's intervention requests regarding appeals of final Executive
Secretary decision on Envirocare’s modification request to accept containerized Class A
waste in the existing cell of November 19, 2001 was discussed (see pages 129-137). FAIR
was denied intervention by a vote of 10-0 (see pages 137-138).

d. Determination regarding written findings on petitioner's intervention requests
regarding appeals of final Executive Secretary decision on Envirocare’s application to
accept containerized Class A, B, and C low-level radioactive waste of July 9, 2001 and
motion to disqualify - presentation by Fred Nelson, Utah Attorney General's Office
(Board action item)

Fred Nelson discussed the written findings provided to the Board in draft regarding the Board’s
decision to grant intervention to FAIR, Utah Legislative Watch, and Citizens Against Radioactive
Waste in the appeals of the final Executive Secretary decision on Envirocare’s application to
accept containerized Class A, B, and C low-level radioactive waste of July 9, 2001 and the
motion to disqualify which were action items at the January 7, 2002 Board meeting. He
discussed changes suggested to the draft document and advised the Board he was supportive
of the changes.

Stephen Nelson made the motion to accept the written findings as amended.
CARRIED AND APPROVED UNANIMOUSLY

e. Summary of Northwest Interstate Compact Meeting of February 21, 2002, Portland,
Oregon (Board information item)

Bill Sinclair reported on the Northwest Interstate Compact meeting held recently in Portland,
Oregon. An agenda was provided in the Board packet. There were several items that were
discussed including the typical business at the Compact meeting dealing with the U.S.
Ecology site in Washington and the Envirocare site in Utah. One issue of importance to
Utah that was discussed was the three-year review of the second amended resolution and
order. This order is an arrangement between the Northwest Compact and Envirocare which
allows the Envirocare facility to receive low-level waste from states outside of the Northwest
Compact and mixed waste from any state.

4



VL.

There was significant public comment on the three-year review of the Order including two
commentors from Utah. Kent Bradford, representing Western Zirconium and Utah
generators, requested that the Committee modify the current order to state:

“States affiliated with the Northwest Compact that have been sited and permitted a low-level
waste disposal facility within their state may approve wastes generated in that state for
disposal at that in-state without Compact approval.” This amendment would allow Utah
generators to access the Envirocare site. Currently, low-level waste generated in Utah goes
to the U.S. Ecology site in Washington.

Mr. Bern Haggarty, representing FAIR was interested in making sure that the Order was
clear as to the extent of what was acceptable for disposal. Currently, the Order states that
“the radioactive material license of Envirocare of Utah,” as determined by the State of Utah,
is allowed access. . .” Mr. Haggarty pointed out several other areas that he believed could
be better defined in the current Resolution and Order.

There was also significant comment from U.S. Ecology and their supporters regarding ideas
that might change the current Resolution and Order. The Compact Committee appointed a
subcommittee of Bill Sinclair, Utah; Mike Garner, Compact Executive Director from the
State of Washington; David Stewart-Smith of Oregon, Kathleen Trevor of Idaho, and Doug
Dasher of Alaska to review any needed changes to the Order and report back to the
Committee at the next meeting on June 5, 2002, in Seattle.

URANIUM MILL TAILINGS UPDATE

a. Moab Millsite Update (Board information items)

1. Summary of visit of the National Academy of Sciences, January 14 - 15,2002
to Moab

2. Dissolution to the Moab Millsite Trust

3. Atlas Stakeholder’s Meeting - March 15, 2002, Moab, Utah

The above items were presented by Loren Morton, see following outline:



Uranium Mill Tailings Activities: Since 01/04/02

Date

| Activity / Description

Moab Millsite Activities

January 14 & 15,
2002

National Academy of Science (NAS) committee meetings held in Moab,

Utah.

1. Monday, January 14 — including:

A.

B.

Morning - DOE presentations to NAS Committee regarding previous Title
I cleanups, long-term surveillance program, etc.

Afternoon — site visit to Moab Mill tailings site and vicinity.

2. Tuesday, January 15 — including:

A.

Morning - Dianne Nielson made a short presentation to the NAS Committee,
followed by 2 panel discussions on:

1) Groundwater (Loren Morton participated), and

2) Ecological and Human Health Risk

Afternoon — 3 panel discussions were made before the NAC Committee on:
1) Cost Estimates

2) Regulatory Issues (Loren Morton participated), and

3) Perspectives on Tailings Management

Evening — public meeting

Anticipated Schedule: NAS will publish its findings during the Summer,
2002. Chairman Kai Lee (Williams College) predicted that the Committee
will NOT make a recommendation on which clean-up alternative is best; but
instead will discuss pros and cons of each and recommend that policymakers
make the decision.

DOE staff stated that the Final Remediation Plan will be approved by at least
the Assistant Secretary of Energy.

January
14,2002

PricewaterhouseCoopers (PWC) wires $300,000 to escrow
account held by Utah State Treasurer’s Office. PWC retains
$13,000 for preparation of federal taxes for the Trust. Same day
the State Treasurer wires $150,000 of the account to NRC who
will return funds back to Federal treasury.

January
15,2002

95 boxes of Atlas records arrived at DEQ. Later these Atlas
records were examined by DEQ staff to select those related to
personnel issues. The majority of the remaining records were
then returned to DOE-GJO. DEQ Human Resources Division
will organize and maintain the Atlas personnel records to
support citizen requests related to the Federal Atomic Workers
Compensation Act.

Activities
upcoming

March 4, 2002 — meeting with DOE-GJO to prioritize projects
contemplated for State Escrow money.

March 15, 2002 — Atlas Stakeholders meeting planned for
Moab, Utah.

President’s Proposed FY2003 Budget —includes $1.596 Million
for Moab tailings.




VIIL.

VIII.

IX

OTHER DEPARTMENT ISSUES
a. 2002 Utah Legislative Session (Board information item)

Bill Sinclair reported that the legislative session is still on-going and a majority of
time has been spent trying to move through SB96 - Uranium Mill Tailings
Oversight, the legislation that establishes the statutory authority necessary to
assume the uranium mill tailings program. The bill has had two committee
hearings with favorable recommendations and passed the Senate. It awaits
approval in the House.

PUBLIC COMMENT

OTHER ISSUES:

a. Next Board Meeting - April 5, 2002, Department of Environmental
Quality (Bldg #2), Conference Room 101, 168 North 1950 West, Salt Lake
City, Utah, 2:00 - 4:00 p.m.

The next Board meeting is scheduled for April 5, 2002, at the DEQ, Building #2,
Conference Room 101, at 168 North 1950 West, here in Salt Lake City. The
Board meeting is scheduled to start at 2:00 p.m.

The meeting adjourned at 4:40 p.m.
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ATTACHMENT A

Ut ah Departnment of Environmental Quality
Before the U ah Radi ati on Control Board
Public Hearing
--000- -
Be it renenbered that on the 1st day of
March, 2002, a hearing was held in the above-entitled natter
and was taken before Dawn M Davis, a Certified Shorthand
Reporter and Notary Public in and for the State of U ah,
comrenci ng at the hour of 1:00 p.m of said day at
168 North 1950 West, Salt Lake City, Utah.
--000- -
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Representing the Radiation Control

APPEARANCES

Teryl W Hunsaker
Rod” O Jul ander
Thomas K. Chism
Kent J. Bradford
Barbara S. Reid
Di anne R Ni el son
WilliamJ. Sinclair
Stephen T. Nel son
Gary L. Edwards
Gregory G Oman
Karen S. Langl ey

Representing the Utah Attorney General's Ofice

Fred Nel son
- - OQ)_ -

Boar d:
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PROCEEDI NGS

M. Fred Nelson: The initial matter on the
agenda is the joint notion for partial stay of the
pr oceedi ngs.

And | don't know whet her, Laura, you would
like to conment on this one.

Ms. Lockhart: Sure. Certainly.

As you'll renenber, one of the parts of the
proceedi ng agai nst the Envirocare permt was a request for
agency action by the Air Force suggesting that there were --
| guess it would be constitutional problens with the -- with
the license conditions or, | guess, inplenentation of the
I'i cense conditions.

That is being managed by negoti ati ons between
the Departnent of Defense, generally, and the Conpact and
it's expected that there will be a resolution to that
shortly. Well, shortly in terns of the Federal governnent.
It probably will not be until summer. But it's my hope that
the date on this stipulation will be a real one and that
when we get to that point we'll have a final resolution in
pl ace.

M. Nelson: So --

M. Fred Nelson: The request is to then
extend the stay that you granted before and it would be

3



1 extended to July, the tinmetable would be nmoved so we woul d
2 need a notion to extend that.

3 M. Nelson: To extend it.

4 Are there any questions?

5 Ms. Lockhart: O | guess sinply to adopt the
6 order.

7 M. Nelson: Right, to adopt the order as

8 witten.

9 Any questions? Any notions?

10 M . Hunsaker: | would nove that we adopt
11 the order.
12 M. Nelson: 1It's so noved by Teryl Hunsaker.
13 Do we have a second?

14 Seconded by Karen Langl ey.

15 Is there any discussion before we -- | don't
16 see any discussion then. Wy don't we proceed then -- if

17 there are no objections, let's proceed to a vote. W'l

18 take this by row, one at a tine.

19 Kar en.

20 M. Jul ander: Excuse ne. Before we vote on

21 that may | nmake a statenent?

22 M. Nelson: Sure.

23 M. Julander: It was brought to ny

24 attention, and we had forgotten about it. M wife is on the

25 board of Citizens -- | have forgotten the name of the group.
4
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M. Fred Nelson: Citizens Against
Radi oactive Waste in U ah.

M. Julander: Citizens Agai nst Radi oactive
Waste in U ah.

This is -- this organization has becone
involved in this overall question we are neeting for and
that presents, then, a conflict of interest in ny case,
which | was told by our attorney that anyone could
challenge. M. Ken Al kena of Envirocare called. | didn't
get a chance to talk to him He left a nmessage indicating
that his group would not challenge ny participation on this
item but | thought | ought to make it public so that if
anybody el se wanted to challenge it. W thought the
sinplest thing would be for her to resign, and she has been
at the legislature fromabout 7 till 10 and hasn't even had
a chance to do that, so that's where we are at this point.
If anyone would like to challenge that, we can deal wth
that now Oherwise, | will stay as | am

M. Nelson: Does that create a problemfor
anyone? |If Dr. Julander chooses to participate, does anyone
have an objection to that? Any one of the parties?

Apparently not. Ckay. Ckay.

Ms. Langley: | would say aye.
M. Nel son: Ckay.
G eg.



1 M. Oman: Aye.

2 M. Nelson: Cathleen is not here.

3 Aye.

4 Di anne.

5 Ms. Nielson: Aye.

6 M. Nel son: Barbara.

7 Ms. Reid: Aye.

8 M. Nelson: Kent.

9 M. Bradford: Aye.

10 M. Nelson: Tom

11 M. Chism Aye.

12 M. Nelson: Rod.

13 M. Jul ander: Aye.

14 M. Nelson: And Teryl?

15 M. Hunsaker: Aye.

16 M. Nelson: Gay. So that is -- the order
17 is adopted. Ckay.

18 M. Fred Nelson: The next itemthat is on
19 the agenda is a Mdtion for Sunmary Judgnent that has been
20 brought to the board by Envirocare.

21 As you'll recall, the stage we are here in

22 the proceedings is, is that the requests have been filed by
23 the now adnitted parties. You granted intervention to three
24 groups. That neans that they have the opportunity to

25 present issues before the board.
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I have had questions concerning what a Mdtion
for Summary Judgnent is, so | thought | would just briefly
identify for you what that is.

| do not agree with -- with the interveners,
that the Mdtion for Summary Judgnment is not an appropriate
process for the board. It is. |It's recognized by the State
Admi ni strative Procedures Act, it's recognized as part of
the normal processes that the courts use. And the reason
for that is it's a nmechanismto facilitate efficiency in
handl i ng the issues and identifying specifically what is
bei ng argued and what is not.

The civil procedure rule is Rule 53 -- or 56,
excuse me. And what it says is that if there are issues
where there are no factual disputes, or if there are issues
that are sinply questions of |law, that those issues do not
require the taking of evidence. You don't need to put a
wi tness on the stand, you don't need to present a docunent,
because the evidence is already there. You don't need to
have testinony presented because there is no conflict in
facts. Everybody agrees to the facts.

There are also issues which are sinply
questions of |law which don't require the taking of evidence
because it's a matter of |ooking at the rule or the statute
or the process and seei ng whet her or not the uncontested

facts create an i ssue or not.
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So when you consider this Mtion for Summary
Judgnent -- and | woul d suggest that we handle it this way,
that we initially hear argunment from Envirocare's counsel
They are the parties -- the party bringing the notion, that
they present whatever infornation they would like to to
suppl enent the pleading that they' ve already given to you

Then we hear a response fromthe interveners,
or fromthe staff, the Executive Secretary, and then you
| ook at and deci de these issues.

The notion has been presented for all of the
i ssues raised in the proceeding and it would be appropriate
for the board to consider those individually. There are
clearly, in nmy opinion, some of these issues that are
questions of law. You do not need to take evidence. You
now have the argunent presented as a result of the Mtion
for Summary Judgnent and you can nmake a ruling on sone of
t hose.

And so as you take those issues -- and
think there is probably eight or nine of themthat are
presented; and we can go through that, and that may be the
most efficient way to do it. The board will need to decide
on this particular issue, is this sonething that we need to
take witness testinony on because it's contested as far as a
factual matter or is this sonething that is just an argunent
of law and we can decide it at this point in the proceedi ng.

8
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Once you nake those decisions you are |eft
wi th, then, the nunber of issues, you know, if any, that you
woul d be hearing. It culls down the process. It elimnnates
argunent on those issues that you don't need to take
testi nony on.

So that's the process that you use, and it's
a way of noving toward a hearing, focusing in on the facts
that you want to ultimately hear. So | woul d suggest, then
that the board hear from Envirocare's counsel and then hear
fromFAIR s representatives and the other interveners.

M. Nelson: Are you suggesting that we hear

per issue?

M. Fred Nelson: | think they present their
argunent s.

M. Nelson: For all issues?

M. Fred Nelson: For all issues, hear a
response for all issues and then the board consider it. |

think it would take too long if we did it individually.

M. Nelson: Okay. Sure.

M. Fred Nelson: And you have had a chance
to read the pleadings too, so | would hope that it would be
the supplenent to the pleadings or referring to the
pl eadi ngs i s what they woul d do.

M. Nelson: Al right.

I's the board anmenable to this approach?
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Well, let's proceed then and hear first from Envirocare.

M. Hol tkanp: Thank you, M. Chairnman

My nane is Janes Hol t kanp, counsel for
Envirocare. And | will try and be brief.

W did submit in our pleadings, | think
pretty extensive rationale for our Motions for Sumary
Judgnent. M. Nelson has articulated very well the standard
for Motion for Sunmmary Judgnent. | would just add that this
mechani sm has been used by courts and adj udi cative bodi es
and now you are sitting as an adjudicative body, as far as |
can tell, since the Battle of Hastings. | nmean, it's tried
and true. It's a way for courts and adjudicative bodies to
get to the real issues.

We vigorously dispute any assertion that
there is any denial of due process associated with the
sunmary judgnent nmechanism FAIR has had anpl e opportunity
to present its issues and argunments. What we are talking
about is whether or not there is any evidence that needs to
be presented.

I would sinply note that a close reading, or
even a not-so-close reading, of FAIR s subnmittal indicates
that they are not presenting in any way, shape or form
anything to indicate that the facts are in dispute.

Now, they disagree with the concl usi ons of
the Executive Secretary, they disagree with his findings.

10
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They suggest that in some regards the record doesn't support
the Executive Secretary's findings, but in no case have they
submitted a proffer of evidence, neaning some indication of
what they would testify to that is different than the
record. They have not subnitted any affidavits. Al they
have are unsupported assertions that, well, gee, we disagree
with what the Executive Secretary did.

We think that every one of these issues is a
summary judgment issue. As M. Nelson indicated, sone of
themare clearly and purely matters of law. Sone of them
are uncontested record issues, again nmatters of l|law, just
di sagreenments with what the Executive Secretary has done.

In essence, FAIR wants the board to | ook over
the Executive Secretary's shoul der and take into account
sonme things that really aren't required. FAIR s
essentially adding to the rules. FAIR has, in nmany cases,
has m sread and selectively pulled out portions of the
Executive Secretary's decision as the |icense to support
their arguments and we don't think that there is any reason
to take up the board's tinme and resources with an
evidentiary hearing on these issues. And we believe they
can be di sposed of here.

Just -- | amjust going to hit sone
hi ghl i ghts very quickly because we have in detail responded
to the argunments that FAIR has made, but | just want to make

11
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SOme points.

FAIR has argued that the secretary's finding
that there is no unreasonable risk to health of the
environnment is unsupported by the record. They sinply
conmplain that the Executive Secretary's concl usion has a,
quote, insufficient basis, close quotes, in the record, but
they do not offer any facts or any affidavits suggesting
anything that woul d cause a different conclusion. They
simply suggest that the conclusion is wong.

Same thing holds true with their argunents
about the findings on emergency response. The sane thing
holds true with regard to transportation

| should note that in their pleading FAR
suggests that there are sone general US Departnent of
Transportation annual publications that give information
about transportation generally in the United States, but
they do not indicate how any of those publications would
differ fromwhat is in the record, nor how any of those
publications would lead or result differently than the
Executive Secretary's result.

They tal k about the prelicensing plan
approval and conpl ai n about some procedural aspects of that,
but, again, there are no facts in dispute. That is purely a
matter of law. That's an interpretation of the procedures
in the rules and, as we indicated in our pleading, we

12
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believe that there were no procedural deficiencies.

A large part of their subnmttal is devoted to
the issue of |and ownership, an issue which this board, not
anot her body, not the Executive Secretary, but this board
consi dered over a year ago. And in effect what FAIR is
doing is asking for the board to reconsider its decision

There are a nunber of problens with that kind
of a request, not the least of which is that a petition for
reconsideration is not something that is timely if it is
made over a year after the original decision.

And we set forth in our brief all of the
reasons why we believe their argunents are not legally
wel | - founded, but they have offered no additiona
information. This is, again, purely an issue of law. The
board is to deci de whether or not they even should be
reconsidering their decision. W think that's inappropriate
and the decision was nade by the board over a year ago and
FAIR did not challenge it at that tine.

Sone of the other issues they conplain about,
the timng of the generator site access requirenents.

Again, that's purely a | egal determ nation. They conplain
about sonme of the issues relating to ownership of the
facility, purely a legal determination. There are no facts
in dispute there.

They conpl ai n about what they characterize as

13
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the license being conditioned on certain requirements.
Again, that's a matter of interpretation of the |license and
interpretation of the law. There are no factual disputes

t here.

They suggest that the Northwest Conpact did
not authorize the receipt by Envirocare of this particular
waste treatnment. Again, that's a matter of interpretation
of the conpact, of the conpact's resolutions, of the |license
and all of those kinds of things.

And then as a parting shot they again
compl ai n about all eged prejudice and bias, an issue which
was conclusively determined at a prior board neeting and
whi ch, again, they have proffered no facts, there has been
no affidavit, nothing other than sonme unsubstanti ated
assertions.

In each and every case we believe that the
Executive Secretary's determnation is based on the record.
The record is conplete and thorough. You have the record
avail able to you. And we believe that each of these issues
can be di sposed of by the Summary Judgrment Motion and we
believe, in fact, that each of these issues, when exam ned
inthe light of the aw and the record, would lead to the
concl usion that the Executive Secretary's decision was the
correct decision, operating within his discretion which the
statute gives to himto issue the |icense.
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And | think that's all "Il say about that.
I f anyone has any questions, | would be happy to respond.

M. Nel son: Questions for M. Holtkanp?
Apparently not at this tine.

M. Holtkanp: | left you speechless,
guess.

M. Nel son: Thank you

M. Hol tkanp: Thank you

M. Nelson: Yes.

Ms. Lockhart: | would have a very brief
comrent that FAIR may wish to respond to, so it probably
makes nore sense for me to go next.

M. Nelson: Then by all means conme and make

Ms. Lockhart: Ckay. | just -- | am not
going to say nuch about the substantiveness of this, we'll
| et Envirocare carry the day on this notion, but | did want
to remind the board that this is a de novo proceeding. And
what that neans is, anong other things, is that you may
consi der findings made by the Executive Secretary, but you
are not bound by them

And a corollary of that is that any all eged
failure in the Executive Secretary's findings is really
irrelevant to this proceeding. It can be corrected in this
de novo proceedi ng.
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And al so, because it's a de novo proceeding,
you nmay consider additional information that has passed
since the time of the initial license, for exanple, the
generator site access information

That's all | wanted to say.

M. Nel son: Thank you

Any questions on that? Ckay.

W' Il now hear from FAIR

M. Goenewl d: Thank you, M. Chairman of
t he Board.

For the record, my name is Jason G oenewol d.
| amthe Director of Fam |ies Against Incinerator Risk

I think what Envirocare is attenpting to do
is prevent this board fromreally |ooking at the heart of
this matter. And | think during an era where we have seen
conpani es like Enron systematically renove regul atory
oversight fromtheir proceedings, we can see what type of
i npact that has.

And | think what this board shoul d consider
is how nany eyes can take a | ook at the decision that the
Executive Secretary has made and that we shoul d make every
attenpt to review that decision, especially for matters of
this significant inportance, where we are tal king about
accepting dismantl ed nuclear reactors in our conmunity.

One of the things that the board has to
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consider is whether or not they do have the authority, in
fact, to grant a Mdtion for Sumary Judgrment. And then in
| ooking at a Mdtion for Summary Judgnment, whether or not
there are any material issues of fact that are in dispute
and, again, whether or not the board can grant that Mtion
for Summary Judgnent. Certainly a Mtion for Sumary
Judgnment is comon in court proceedings. It's done as a way
tolimt trials by jury, if it can be done that way, and
| ooking at issues that are just related to matters of |aw

This particular issue that we are dealing
with right now, the board has not been granted authority by
the UWah | egislature under the Adm nistrative Procedures
Act, nor inits ow rules, to take on this type of judgnent
for Motion for Summary Judgnent. There is no proceedi ngs
that have been outlined in your rules for howto do that.

Now, Rul e 53 woul d govern how one woul d do
that, but the question is, does the board itself -- have you
gi ven yourselves the authority to even hear a Mtion for
Sunmary Judgnent. And to this point you have not. And so
it's inappropriate to grant a Motion for Sunmmary Judgnent
wi t hout that authority.

| also think, when we | ook at what issues are
in dispute, we really need to get into the case before you
One of the things that we are challenging is did the
Executive Secretary find that the issuance of this |license
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woul d not cause detrinental harmto public health and the
environment. There are serious issues of fact that are in
question in regards to that, not the least of which is did
the Executive Secretary adequately consider transportation
acci dents and what type of inpact that woul d have on
citizens in this conmunity.

D d the Executive Secretary adequately | ook
at whether or not exposure fromthe products that Envirocare
is bringing into this state woul d cause harmto the citizens
of the state of Utah

And what we are asking this board to do is
rel ook at the information that was submtted during the
record, not just take the Executive Secretary's word for it,
but go back and | ook at the evidence that is on the record,
and the only way that we can present that evidence is with a
full hearing.

One of the things that the Mdtion for Sunmary
Judgnment woul d exclude is the ability to bring forward
evi dence, to cross-exam ne w tnesses and to rebut any
evidence that is put forward by the parties. And | don't
under stand why the board woul d want to exclude that type of
full disclosure of these proceedings sinply to conpensate
for Envirocare wanting to nove forward on this process.

One of the other issues that we are
questioning and believe that there definitely is facts in

18



1 dispute on the basis of what the Executive Secretary decided
2 is whether or not the -- Envirocare has net the requirenents
3 for energency response. You know, have they, in fact,
4 ensured that adequate energency response is in place and
5 that they have a coordinated plan to deal with that not only
6 on-site but off-site, including the transportation of these
7 materials through the state of Utah.
8 We have gone through the record and incl uded
9 information in our brief that seriously questions whether or
10 not that has adequately been done, and the only way for this
11 board to deternmine that is to have a full hearing where that
12 evidence can be presented.
13 One of the other things is Envirocare argues
14 that the | and ownership exenption we did not challenge in a
15 tinmely manner. But if the board remenbers, when that |and
16 ownership exenption was granted there were two things; one
17 is that the Executive Secretary incorporated that |and use
18 exenption to the issuance of the license itself, neaning
19 that is the first time on official record that the Executive
20 Secretary is naking that motion -- or that approval.
21 When the board granted the exenption itself,
22 one of the things that they did is conditioned it on
23 approval of the legislature to assume ownership of the site
24 that Envirocare is planning to store this radioactive waste.
25 A bill that was to do that |ast year was not passed by the
19



14
15
16
17
18
19
20
21
22
23
24
25

legislature. In fact, as it was taken up in committee it
did not nove through the House of Representatives to the
extent that this board conditioned approval of the |land use
on that action. It hasn't happened. So, therefore, if we
are going to decide anything, it should be that the | and use
exenption is not in place.

Secondl y, the board conditioned the approva
of the |l and use exenption on the issuance of the |icense
itself. That wasn't done until July, in which case that's
the time we appeal ed the Executive Secretary's decision and
all of the issues that we raised in our request for agency
action.

So those issues very nmuch are in dispute and
| think we should flush themout before this board in a ful
heari ng.

I think one of the other things to consider
before this board is when the exenption for the | and use was
granted it did not include | anguage related to containerized
class A waste. That's sonething that's significantly
outstanding. Wat Envirocare would like this board to do is
take an exenption that was granted to the original |and use
provi sions back in 1991. And when we had a director of the
Di vi sion of Radiation Control that was involved in a process
with the owner of this conpany, that was very questionabl e
and flushed out during the court proceedings on, you know
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whet her or not he shoul d have accepted $600,000 fromthis
owner .

Now, Envirocare is trying to use |anguage at
that time to say it was a full blanket authority to accept
any type of waste that they want at their site. And that's
sinmply not the case. The reason you grant an exenption to a
rule is for a very specified time period, for a very
specified circunstances. It doesn't grant blanket approva
for any time they want to anmend their license to then say
that that exenption originally -- that original exenption
applies to what they are doi ng now.

That fact has proved out by themcoming to
the board and requesting the exenption for class B and C
waste, so, therefore, it applies that they would need to do
the sane thing for containerized A waste, which they did not
and which the board did not grant an exenption for
cont ai neri zed A waste.

Envirocare woul d argue then that, well, since
we got the exenption for the higher levels of waste that
shoul d necessarily apply to containerized A. But it
doesn't. It has to be very specific in granting these types
of exenptions what they, in fact, apply to. And you can't
just give a blanket approval and say, oh, this is going to
apply to anything that they want. And, in fact, you get
into the issues related to the Northwest I|nterstate Conpact,
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that's exactly what's (inaudible).

When the Northwest Interstate Conpact said
Envirocare can accept waste at their site, it was very
specific at the tinme about that this was only certain types
of waste and it was only for the license that Envirocare had
at that tinme, which was for NORM and NARM waste, eventually
nodified to class A waste.

So to say that the Northwest Interstate
Conpact has already given approval for Envirocare to accept
class B and C waste is inaccurate and, in fact, the pane
has now been informed to discuss that very issue and so that
issue is still, in fact -- or that factual issue is still in
di spute and with those issues in disputes you can't grant a
Motion for Summary Judgnent.

And | think as you go through -- when we
brief this to the board we would lay out a |ot of the issues
here that are still in dispute and require a ful
evidentiary hearing, where wi tnesses can be brought forward,
they can be cross-exani ned and this board can take the tine
to go through and | ook at these issues conpletely.

Envi rocare wouldn't want to do that. They
woul d rather no one take a |look at this, that we exclude as
much information as we can froman evidentiary hearing
before this board. And it goes against the spirit of the
| aw whi ch this board has adopted, which says that the board
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shall afford to all parties the opportunity to present
evi dence, argue, respond, conduct cross-exam nation and
submit rebuttal evidence.

You can still nake the same findings in an
evidentiary hearing. You don't need to grant Mtion for
Sunmary Judgnent. And if the presiding officer chooses to
stream ine the process or elininate certain evidence from
bei ng presented, the presiding officer can do that.

You know -- | nean, if there was -- on the
record soneone gave testinony during the hearings about
little green nmen, you know, the presiding officer could
decide that that's just sinply not appropriate for these
proceedi ngs, and we woul d agree with you

So the point is there is ways in the process

and the nechanisns are in place to have an efficient hearing

before this board. That's what we should be doing, is
getting to the full evidence. W have nany issues that are
still in dispute and require that process of exam ning and
cross-exani ning wi tnesses and presenting evidence to this
board so that you can | ook at the Executive Secretary's
deci si on.

Envirocare wants to say that, well, because

the Executive Secretary nade a decision, all of these issues

have been resolved. And what our request for agency action
does is it calls into question the adequacy of those
23
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deci sions and whether or not the record, in fact, supported
the conclusions that the Executive Secretary cane to.

We don't think that they do, and the only way
that this board can fully examne that is to have a ful
hearing. That's what you should do. This Mdtion for
Sunmary Judgnent shoul d be denied not only because of the
i ssues that are still in dispute, but this board has not
denonstrated that it's, for itself, claimed the authority to
grant a nmotion for summary judgnent. |It's that sinple, and
we woul d ask that you deny this and that we then get to the
full hearing and present the evidence to this board.

I will take any questions that you may have.

M. Nelson: Questions for Jason?

I have one. Let ne take as an argunent your
first issue you rai sed about unreasonable risk to the health
and safety of the public. | guess I'll be a little blunt.

I want -- | would Iike to have sone idea in a fornmal hearing
what sort of witnesses you would call and what sort of
testinony they would give that would refute this. And
quite frankly, up until this tine | haven't heard any facts
presented by FAIR that tells ne how sonebody is going to get
a dose.

M. Goenewld: | think what you are asking
for is what would be nost appropriately discussed and
present ed.
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M. Nelson: | would like to have sone idea
of what type of evidence you would plan to present.

M. Fred Nelson: Can | just nmake a conment?

The purpose for the Mtion for Sumary
Judgnment is that you have to proffer sonme evidence, what --
the question that you are asking is nost appropriate because
unl ess as a party you can proffer what you intend to prove
and raise specifically with affidavits or otherw se, what
you intend to present, then you haven't got contested facts.
So the question you are asking is appropriate.

M. Goenewld: | nean, | think one of the
things to look at is, you know, what we have briefed in the
past. This is an issue where every radioactive waste | and
fill in this country that has been licensed for comerci al
di sposal has | eaked its radioactive contents into the
environment. That's the record, six for six. Envirocare is
now t he seventh seeking approval to dispose of this material
in a manner that has been tried el sewhere and has fail ed.
Do we want to continue to repeat that same cycle? And
that's the types of evidence that we are going to put on

Furt hernore, you know, the burden is on the
party seeking the license to show that their license isn't
going to cause harmto the public. And what we go through
and do is show that, all right, there have been
transportation accidents. What happens if an acci dent does
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occur while they are noving this material out to the state
of Uah? Do they, in fact, actually have the ability to
respond to that type of an accident and are people in this
community, the energency responders, adequately prepared to
deal with that? You know, we'll put forward evidence that,
in fact, they are not prepared to deal with this kind of

ci rcunmst ances

You know, when we tal k about the soils and
the actual canisters that Envirocare plans to use; wll
those be, in fact, adequate to contain the materials that
they plan to transport here for the Iength of tinme that
these materials will remain harnful to people in this
conmuni ty?

And the evidence that we'll put forward is
that they don't. And what happens if those containers don't
hol d up and where do those materials then nmgrate to and who
will be exposed at that tine? You know, we do plan to put
that information and that evidence before this board and
those are witnesses that we'll bring at that tine.

I think when we get into the issue about the
Nort hwest Interstate Conpact, yeah, there is resolutions
that exist on that. W could present that evidence to the
board and have this board fully deliberate on that and start
| ooking at that, bring in sone of the people who, you know,
have al ready | ooked at that -- or, excuse ne, you know, that
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are involved with that process, you know, to say whether or
not it was intended that approval back in '91 or '92 or '98,
you know, don't apply to class B and C radi oacti ve waste.
You know, it does not.

So, by all means, we plan to bring evidence
before this board and | think there are serious questions in
pl ace about whether or not this license is going to protect
public health in the state of Utah

M. Nelson: Any nore questions?

M. Julander: 1'mthoroughly confused now by
the coment you nade. As we vote on sunmary judgnment we are
certainly not in a position to judge on evidence. | thought
that was the point of summary judgnment, to get rid of those
questions that did not involve disputation of fact.

M. Fred Nelson: Let's just use an exanple.

It's pretty clear in nmy mnd that the
generator site access issue there is no factual dispute. W
know exactly when the rul es were promul gated, we know what
was done. It's sinply an argunment as to what is the
appropri ate approach there. You have all the information,
you have all the evidence you need to nake a deci sion on
that. There is no contested questions other than the way
it's interpreted, the way it's focused. So that's the kind
of issue, in ny opinion, that's appropriate, that you | ook
at what's been presented and rule on it. In my opinion, you
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can rule today on that issue, the generator access issue,
because M. Groenewol d has had an opportunity to present his
argunents in the pleading and Envirocare has presented their
argunents, and if there is a problemwi th that issue you can
deci de that.

The sunmary judgnent process is to try and
figure out what parties are going to argue and what's
di sputed. So when you say, | believe that the Executive
Secretary did this correctly or incorrectly, you have to say
why and who you are going to propose as being the witness to
say that and why and --

M. Julander: At this point.

M. Fred Nelson: At this point, right.
O herwise there isn't anything that's contested. You don't
need to prove your whol e case, you just need to say, | am
going to present so and so witness to testify that the
energency response plan was inadequate and that there are
these deficiencies in that energency response plan. That's
the kinds of issue that needs to be | ooked at.

M. Nelson: Any nore questions for -- | see
M. Holtkanp wanting to make a comment, so why don't you
come on up. W want everybody to be heard.

M. Holtkanmp: |'mjust getting close here --
that's okay, Jason -- so the court reporter can hear ne.

| just want to nake one correction and --
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1 M. Goenewld has stated on nore than one occasion there is
2 no statutory authority for this board to entertain a Mtion
3 for Sunmary Judgnent and | just wanted to give you the

4 statute that explicitly says that an agency involved in the
5 adjudicative process has available to it sumary judgnent as
6 one of its options, and that is Section 63-46B-1, subsection
7 4 of the Utah Code. It's explicit in the Uah

8 Administrative Procedures Act and for anyone to suggest that

9 it's not there is just flat wong.

10 M. Nelson: Do you want to respond, Jason?
11 M. Goenewld: Yeah, | would like to.
12 That provision of the statute does not

13 preclude this board fromdoing it, but what it requires is
14 for the board to give itself that authority in its

15 rule-making. There are other administrative bodies that for
16 thensel ves have adopted the ability to grant a Motion for
17 Sumary Judgnent. To date this board has not done that. |If
18 vyou go through the rules you will not see anywhere that the
19 board has given itself that authority. So while that

20 provision doesn't preclude it, it certainly has not

21 authorized it and this board, for itself, has not taken up
22 of that ability to do so

23 M. Nelson: GCkay. Thank you.
24 Questions or comments?
25 M. Jul ander: Can we ask our --
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M. Hunsaker: Let's have our |egal attorney
give a --

M. Nelson: Sure. Wy not.

M. Fred Nelson: | agree with Envirocare.
It's clear that this is a normal process for admnistrative
boards. | don't know of a court that has ever ruled or an
admi ni strative body has ever ruled that a sunmary judgnent
is not an appropriate process.

M. Nelson: Okay. The view from our
attorney. Thank you.

Vell, | think we have heard fromall of the
parties. W have a notion before the board. W won't have
any discussion. Do we want to go one by one down the itens?

M. Julander: Do you need a notion for that?

M. Nelson: Okay. Let's have a notion to
consider one at a tine. |Is that the notion we need?

M. Jul ander: Yeah.

M. Nel son: Has sonebody nmde that?

Made by Rod Jul ander. W have a second?

Seconded by Kent Bradford.

Ckay.

M. Julander: May | ask for a clarification?

If -- if this board votes yes on every one of
those, then there will be no hearing, is that correct?

M. Fred Nelson: That's right.
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M. Julander: |If we vote yes on -- if we
vote no on one, then the hearing will be restricted to that
one topic?

M. Fred Nelson: Yes. The ones that you
want to hear further testinony on will be the ones that you
deny the Mdotion for Summary Judgnent and the hearing then
woul d be restricted to those issues. You would have granted
sunmary judgnent on the ot her issues and an order woul d have
been prepared for the chairnman to sign that woul d deci de
those issues.

M. Nelson: GCkay. Thank you.

Kar en.

Ms. Langley: So what is before us right now
is to decide whether we are going to take that path or
whet her we are just going to begin to look at each item |
am not sure when you said go down the itens.

M. Nelson: | think we are going to -- what
my understanding is -- is that we are going to begin to
consi der each item

Ms. Langley: So we are beginning that
process?

Ms. Nielson: No. Let ne clarify. | think
what we are doing is considering whether we woul d support or
reject summary judgnent.

(Di scussion off the record.)
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I think what we are doing is decidi ng whet her
we woul d support or reject the Mdtion for Sunmary Judgnent
relative to the specific issue and that we woul d do that
i ssue by issue rather than taking themall as a | unp.

Ms. Langley: Ckay.

Ms. Nielson: But to actually hear the
information, if we decided we wanted to hear nore
information, that would conme at a different tinme.

M. Fred Nelson: Yes. It should be noted,
though, that if, you know, this is just sinply a question of
law, for exanple, the generator site access issue, you are
actual ly considering the substantive nerits of that issue
and ruling onit. And so it's a decision that you were
accepting the argunents and granting sunmary judgnent.

M. Nelson: Okay. Al right. So nunber
one. Do we want to have any --

Ms. Nielson: Yeah. W have got a notion
before us, | think.

M. Julander: The notion to --

M. Nelson: GCkay. Al right.

Ms. Langley: That's where | was getting.

M. Nelson: Ckay. Got you.

M. Johnson: Point of clarification. May I
clarify sonething? | would assunme fromthat -- that our
ori gi nal appeal, the points made -- I'msorry. | should

32



© 00 N o o b~ WDN B

N T
N B © © o w o o~ w NP O

23
24
25

give you ny nanme. My nane is Charles Johnson. M nane is
Charl es Johnson. | amw th Uah Legislative Wtch.

But | assune that the one-by-one points that
will be considered are those in our original appeal as
suppl enented by any additional issues that were raised so
that none gets left out.

M. Fred Nelson: M understanding is the
Motion for Summary Judgnment includes all of the issues
rai sed in your appeal.

M. Johnson: Ckay.

M. Nelson: Well, | would al so assune we can
only -- since Envirocare has nade the notion, we can only
vote on those itens in Envirocare's notion.

M. Fred Nelson: Right.

M. Nelson: Okay. GCkay. So let's take a
vote on --

M. Julander: Can | get one nore
clarification?

If they have sone issues that are not brought
up under sunmary judgrment, then they are not included in the
summary judgnent, is that correct?

M. Fred Nelson: That's right. |If there are
i ssues that were not brought up in sunmary judgnent, they
ought to nake that clear because | thought that it was a
conpr ehensi ve notion dealing with each of the paragraphs in
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their motion -- in their petition.

M. Holtkanp: That is correct.

M. Julander: Can we give themthe
opportunity to indicate that that's true or not?

Ms. Nielson: That would be hel pful to
understand. |t sounds like Envirocare believes that they
were all covered, and maybe we need to know if there are --

M. Nelson: Teryl.

M. Hunsaker: | know this is apt to be
ti me-consum ng, but as we go through each one of these
i ssues, for exanple, this first one, FAIR has failed to
establish that its legal interest is substantially affected
by the assurance of the anendnent.

Is it appropriate to perhaps have a conment,
if you will, fromJason and a comment from Envirocare and
then a comment fromour attorney on each one of these as we
go through them not an el aborate one but you know, just a
m nute coment to put things in our nmind alittle better?

M. Fred Nelson: That's -- the board can do
that if they would Iike.

M. Hunsaker: | knowit's time-consumning
but --

M. Nelson: Well, | -- | agree that it's
ti me-consumng, but | personally think that if sonebody
wants to very quickly sumrmarize the core of their position,
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I think that can only help the board.

Ms. Nielson: So is that included as part of
the notion that we are going --

M. Jul ander: Yes.

M. Hunsaker: Ckay.

M. Nelson: |If Dr. Julander says that's part
of the notion we --

M. Bradford: That's fine. Okay.

M. Nelson: |s anybody confused on what we
are voting on?

M. Edwards: Yes.

M. Nelson: GCkay. Wy don't you restate it.

M. Julander: The notion is to consider each
of these issues separately and to allow each side a very
brief monent to summarize their position on each of them and
our attorney's reconmendations or advice as it relates to
each of them

M. Nelson: GCkay. And that's still
seconded.

M. Bradford: Seconded.

M. Nel son: Everybody clear now? Ckay.

The chair just crashed.

Let's go around, then, and take a vote, then,
on the process.

Kar en.
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1 Ms. Langley: Aye.

2 M. Nelson: G eg.

3 M. Oman: Aye.

4 M. Nelson: Gary.

5 M. Edwards: Aye.

6 M. Nel son: Aye.

7 Di anne.

8 Ms. Ni el son: Aye.

9 M. Nelson: Barbara.

10 Ms. Reid: Aye.

11 M. Nelson: Kent.

12 M. Bradford: Aye.

13 M. Nelson: Tom

14 M. Chism Aye.

15 M. Nelson: Rod.

16 M. Jul ander: Yes.

17 M. Nelson: Teryl.

18 M. Hunsaker: Yes.

19 M. Nelson: Oay. That's unani nous.
20 Ckay. Wiy don't we proceed, then, on the
21 first issues to hear from --

22 M. Fred Nelson: | think there was one

23 point, though, that needed to be clarified that D anne asked

24 about, and that was the question of whether or not FAIR

25 believes there are any issues that are not incorporated into
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1 their Mtion for Summary Judgrment. | believe they raised
2 them haven't they?

3 M. Goenewld: Not all of them

4 M. Fred Nelson: What are the issues that

5 you believe have not been asked for summary judgnent on?

6 Wy don't you cone on up?

7 Ms. Lockhart: W have to sit down.

8 (Di scussion off the record.)

9 M. Goenewld: W pointed out 15 itens in
10 our request for agency action. W asked the board to

11 consider 15 itens that we are challenging. In Envirocare's
12 request for summary judgnent they list nine different issues
13 that they ask this board to make judgnment on.

14 And one of them you know that's standing, is
15 our request for agency review, and that's sonething that

16 Envirocare tried to address in a follow up supplenent to
17 their Motion for Summary Judgnent, but it is not included in
18 their Mtion for Sunmary Judgnent.

19 M. Julander: Wuld it be appropriate to
20 hear fromthemafter we've voted on these eight?

21 M. Fred Nelson: That would be fine. You
22 can deal with the eight issues -- or it's nine issues, |

23 believe, nine issues, and then rule on those, and then we'll

24 go fromthere.

25 M. Nelson: Wy don't we begin, then, with
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the first one in the Envirocare notion, Roman nuneral nunber
one, and hear from M. Holtkanp and then from
M. G oenewol d.

M. Holtkanp: M. Chairnman, night | suggest,
so that we don't keep getting up and down that naybe
M. Goenewold and | can just sit up here so that he gets
up, | get up, he gets up, | get up. If we can -- Jason
W'l let himhave the soft chair.

I amgoing to be very brief with each of

t hese, M. Chairnman.

M. Hunsaker: Wit just a mnute -- Jason --
till we get himup here.

M. Nel son: Ckay.

M. Holtkanp: | amgoing to be very brief
with each of these. And you'll have a sense of deja vu each

tinme | talk.

We have, again, detailed in our brief our
reasoning, but with regard to the first issue in our brief,
which is page two of our Response and Menorandum in Support
of the Motion for Summary Judgnent, the issue is whether or
not the Executive Secretary properly found that granting the
i cense woul d not constitute an unreasonable risk to the
heal th and safety of the public.

In our brief we detail the reasons why the
record supports the Executive Secretary's finding. The
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reason for our Mdtion for Summary Judgnent is that FAIR did
not indicate, other than to conplain that it should have
been a different conclusion, did not proffer any witnesses,
did not submit any affidavits, did not indicate any basis
for any factual dispute as to what's in the record. |It's
sinmply a qui bbl e about whether or not the Executive
Secretary nade the right decision, which is a matter of |aw.

M. Nelson: Jason

M. Goenewld: | think on the issue what we
are asking the board to do is go back and | ook at the record
and al so hear testinony about whether or not the license is
actually going to protect public health. You know, | ook at
the issues about whether or not this facility, in fact, is
going to, you know, provide general popul ation protection
You know, they don't provide discussion of the rel evant
concl usi ons about ground water contam nation, you know,
nmet al s nodel i ng, soil pathways, surface water or harmto the
public. It's all very vague in the process where the
Executive Secretary is naking his decision.

| think it's inmportant for this board to go
back and hear the evidence that we put into the record about
why this, in fact, is not going to protect public health.
You know, there is actual disputes as to how the Executive
Secretary interpreted that information. And that's
sonmet hing that's nost appropriately decided and heard by
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this board in an evidentiary hearing.

M. Nelson: D anne.

Ms. Nielson: | guess | have a follow up
question that's simlar to yours.

What's -- can you specifically indicate to us
areas where you feel or specific issues where the
determ nation of the Executive Secretary is insufficient
based on the decision and the supporting nmaterial, or are
you chal | engi ng everything, challenging it equally, and you
just consider overall that the determination of the
Executive Secretary was insufficient.

M. Goenewold: Well, |I nmean, we feel that
the Executive Secretary's decision was insufficient. |
think when we start |ooking at the issues about containers
and whether or not this facility will actually be able to
contain the waste for the length of tinme that it will renmain
radi oactive, we'll put forward evidence that it will not and
that it cannot.

You know, the soils analysis did not properly
show how corrosive the soils at this facility are and that
what we supplenmented into the record itself, you know, as
was al |l owed by the board, we put into the record evidence
about exactly that. You know, the soil contamination is
extrenely corrosive for canisters in this area that
Envirocare is located, you know, so that's infornmation that
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we woul d put before this board. And we think that
dramatically alters the decision that the Executive
Secretary should have conme up with. That is infornmation
that was not in the record or anything that the Executive
Secretary had in his possessi on when he nmade his deci sion.
It's sonething that was supplenented later on. And so this
board can consider information that the Executive Secretary
did not, and that's sonmething that would be put forth in an
evidentiary hearing.

M. Nelson: So --

M. Goenewld: So that's one exanple.

M. Nelson: 1In other words, you nmi ght have
sonmebody testify as to canister corrosion and corrosive
soils and present a geochem cal rationale for --

M. Goenewl d: For how that process would
wor k, right.

M. Nelson: My | be so bold as to -- do you
have soneone in mnd who m ght do that?

M. G oenewld: W have been contacting
people in the local conmunity who are famliar with soils
anal ysis and chem stry of soils on materials thensel ves.

M. Nelson: D anne.

Ms. Nielson: M. Chairman, could | ask a
process question?

We have Envirocare and FAIR represented here
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and | know we have a notion -- sorry, | amnot using ny
correct term perhaps -- from-- on behalf of the Executive
Secretary saying -- a response saying that they support the
Motion for Summary Judgnent.

From nmy perspective, it would be hel pful
t hough, since we are going to take comments fromthe
i ndi vidual parties, to have sone coment froma
representative of the Executive Secretary as we go forward.

M. Nelson: |Is there any objection? Ckay.

M. Hunsaker: | feel that's appropriate, you
know, point well taken. Did the Executive Secretary or his
staff consider canisters and corrosion and soil sanples? |
woul d I'i ke an answer to that today.

M. Holtkanp: | might respond to that
briefly, that in the licensing proceeding the issue of the
container was -- let nme put it this way. 1In assessing the
potential risk, if any, to health and the environnent, it
was assessed as though there were no containers. |n other
words, it's irrelevant in terms of that assessment. The
determ nation was made that even w thout the containers and
that stuff placed into the soil it was okay. So, to nme this
illustrates the problemthat we have here, because we are
going to have a |lot of evidence in that's irrel evant.

M. Goenewld: | nean, | would disagree

Ms. Lockhart: Well, just a nonent. | guess
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| have to speak procedurally for a nonent because | --
frankly, these issues were not raised in FAIR s response --
or in FAIR s response to Envirocare's notion.

If you discuss these issues you will
essentially be turning this into an adjudicatory hearing, a
hearing -- an evidentiary hearing. W are not prepared to
do that today, obviously. W are -- we will prepare to do
that at sone point.

If -- the question -- | think the board needs

to focus on the question of whether there have been

sufficient facts raised by FAIR to nmake -- to survive this
Motion for Sunmmary Judgnent. |If there have, then the
Executive Secretary will be commenting during the

adm ni strative proceeding.

M. Fred Nelson: Can | just read you from
the civil procedure rule which is the (inaudible) and
specifically referenced in the Administrative Procedures
Act ?

It says, an adverse party may not rest upon
nmere allegations or denials in his pleadings, but his
response by affidavits or otherw se mght set forth specific
facts showing that there is a genuine issue for (inaudible).
If he does not so respond, sumary judgrment is appropriate
to be entered against it.

So that's the process here. It's a way to
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make fairness, get the process in that both parties have to
under stand what the allegations are and so there needs to be
some specific statements, who the witnesses are going to be,
what evidence is going to be presented. You can't just rely
on general allegations at this stage in the proceedi ng.

M. Julander: So even though there m ght be
di sputed facts, the fact that they did not bring themup
earlier, that they did not put theminto the process
earlier, they are just out? |Is that what you are sayi ng?

M. Fred Nelson: Well, the board has some
discretion there, but technically if the judge were sitting
here they woul d be because it's common know edge in the
practice of law that if you make a Motion for Summary
Judgnent you have to respond accordingly and you have to
present specific information.

Now, because M. G oenewold is not a | awer
he may not have understood that. | triedto, inaletter to
him when we granted the extension on reply, point out
Rul e 56, and that was what the responsibility was. Now, the
board can grant himnore tine if they would |like to do that,
but at this point in time he has a responsibility to respond
to that Motion for Sunmmary Judgnent. He can't just wait
till the hearing and say, | found a witness yesterday who is
now going to testify to this because it's unfair to the
Executive Secretary and it's unfair to Envirocare from an
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i nformation process.

And, simlarly, Envirocare and the Executive
Secretary can't just wait until the day before the hearing
and say, wait a mnute, we are going to put this w tness on
or this testinony on. There has to be an exchange of
information so that the process is fair, and this sunmary
judgment process is part of that. You need to present what
you are going to testify to identify the issues. Oherw se,
you will spend years in the process going fromone issue to
the next w thout defining what the real problemis.

M. Julander: Jason, may | ask you what your
under st andi ng was?

M. Goenewld: O this particular
pr oceedi ng?

M. Julander: Yes, of this -- of what our

position -- or our business is about today.
M. Goenewld: Wll, that --
M. Julander: Are you -- what was your

understanding in terns of your limtations or your
requirenents to present to this board before today?

M. Goenewld: To point out in the record
the areas where the facts are still in dispute. And to the
extent that Envirocare says, you know, there is not a
material fact in dispute, we have pointed to the record and
instances in the record where we think that the issues are
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in dispute. And so that's what we have gone through and
briefed in our response to their Mtion for Sumary
Judgmnent .

M. Jul ander: Because it's clearly nore than
that. You understand now your requirenent is nore than
t hat ?

M. Goenewld: As far as submitting
affidavits?

M. Jul ander: Yeah.

M. Goenewl d: Yeah. W certainly did not
do that in our response. You know, we felt that during the
proceedi ng where the presiding officer would lay out a
schedul e for discovery and for identifying wtnesses and
putting a schedule forth for an evidentiary hearing, that
woul d be the time in which we woul d announce who our
wi t nesses and experts would be for our case before this
boar d.

M. Julander: M. Chairman, | made nore than
one notion to delay this, but | hate to do it again, but it
m ght be useful to -- in the business of full disclosure and
fairness to grant thema bit of time to conply by the rules,
but I would Iike to ask the Envirocare people what injury
this would do you if we do that.

M. Nelson: Teryl.

M. Hunsaker: My | make one comment first?
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M. Jul ander was absent at our |ast neeting,
and if | amcorrect -- and | have a little different

orientation than nost of you sitting here; | aman el ected

- | believe it's very
important that | base ny information on technica
information, not enotion or hearsay, and if | recall
correctly, last nonth you instructed FAIR to cone forth
today with sone technical evidence that the Executive
Secretary had bl under ed.

M. Nelson: 1In responding to that, | don't
think I directed anyone, but | certainly tel egraphed the
fact that fromny perspective | would like to see sone
i ndi cati ons of some technical deficiencies. | think |I was
pretty clear about that last tine. | don't think I -- |
woul dn't characterize themas telling themto go out and do
it, but I think on nore than one occasion | have expressed
my opinion that we need to have sone specifics. | don't
think | have been uncl ear.

M. Julander: |In fairness, | amnot sure if
you expressed it as your opinion that that's conclusive. A
| egal opinion is what -- really what matters and whet her
they had FAIR -- whether they clearly were responsible for
that, | don't know

M. Holtkanp: My | respond, M. Jul ander,
to --
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M. Jul ander: Yes.

M. Hol tkanp: Hopefully this is responsive.

One of our concerns has to do with --

M. Groenewold, | have cone to know, is a very bright,
capable individual. W also are aware that on the conmittee
that is kind of overseeing this appeal in this organization
al so menbers of his organi zation and on the boards of the
organi zati ons he represents are sone very conpetent
attorneys whom | know and whom | have dealt with, and | just
want to nmake a comment that we believe that it would be a
great thing if some significant and serious |egal counse
were applied to these proceedings.

W believe that FAIR has had anple
opportunity -- if they haven't availed thenselves of it --
to take advantage of the resources available to them and we
are sonewhat nonplussed at the notion that, well, because we
have sonebody appearing who is not a | awer, nay not have
understood all the nuances so, therefore, we are going to
post pone things once again, we think that's -- we don't
think that's a good thing. W think that they have the
resources there. W are not talking about |awers that are
going to charge exorbitant fees, we are tal king about
menbers of their organization, sonme of whom we have dealt
with directly and | know personally and are very good and
are very capabl e.
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So | just say that in response to your
question.

M. Johnson: M. Chairman, may | make one
brief conment?

Again, My nane is Charles Johnson. | had a
maj or hand in drafting the original appeal for FAIR and
there seens to be sone misunderstandi ng here. The appea
and the response to summary judgnent contai n extensive
demonstration of points that the Executive Secretary's
deci sion was based on faulty evidence or on inadequate
evi dence or, in sonme cases, totally inadequate evidence or
no evidence at all. | nean, these are factual issues and to
argue -- to suggest, rather, that -- that we haven't put
forth any facts or any points in the appeal or in the
response to the -- Envirocare's Mtion for Sunmary Judgnent
is sinmply wong. The facts and the points are here. They
are in the docunents that have been provided. So those
docunents need to be read to see what we find | acking.

And let ne say that the burden of proving
that this stuff is safe is on Envirocare. |It's not our
burden to prove that this stuff is not safe. W don't have
to do that. They have to prove by lawthat it's safe, and
the Executive Secretary has to nake such a finding. He has
not done that.

M. Fred Nelson: Let ne, for the record,
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make sure that we understand the relative roles of the
parties here. |It's concerning as counsel to the board the
| ast statenent that the burden -- where the burdens are.

In this particular case, it is the burden on
the petitioner to denonstrate that what was done is
i nadequate. It is not the burden of the Executive Secretary
to go through every step of the process that he went through
and provide all that information to the board. It is the
burden on those chall engi ng the process to denonstrate where
t he i nadequaci es are.

This is different fromthe |icensure process
for public hearings are taken -- where testinmony is taken in
public hearings and the Executive Secretary is making a
deci sion on the overall question. This is a specific
chal l enge to throw out the Iicense and the burden is on the
one bringing the petition

M. Johnson: If | could just respond. |'lI
be much briefer than | was |ast tine.

That is what we did in our documents. W
have poi nted out where the inadequacies of the Executive
Secretary's decisions |lay and those i nadequacies are in
things that are required by |aw, by rule or other
requi renent placed on the decision of the Executive
Secretary. Those were not net and that's what we have laid
out. | amnot suggesting that they now have to prove it's
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safe. That was a requirenment in the Iicensing procedure.

M. Nelson: Right. And the finding has been
made by the Executive Secretary.

Teryl .

M. Hunsaker: | don't know. This m ght not
hel p anyone, only me, but Jason alluded to canister
corrosion and soil sanples, whether they were done or not
done. The attorney alluded to the fact that it was part of
the program |1'd like the staff menber, or the Executive
Secretary, who was directly involved in that to cone up and
di scuss that point for me for about two seconds.

M. Fred Nelson: See, that's the point that
Laura raised. W are not having an evidentiary hearing on
that issue. The only issue you are deciding today is
whet her or not there are contested issues that you want to
hear .

M. Hunsaker: Well, then the point is
that -- Jason brings up the point that there was an
erroneous evidence there, or whatever, but he gives ne no
evi dence to base anything on so | can't nmake a judgnent cal
in his behalf. | nmean, if | have got to sit here and nake
my decision on total technical evidence which has been
presented for ne, that which he brought up is not covered
her e.

M. Fred Nelson: So the question the board
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needs to decide is do you want to go to hearing on this
i ssue of questions raised on findings of no unreasonable
risk, are there factual issues that have been raised in

di spute, do you want to go to hearing on that particul ar

i ssue.

M. Nelson: And we also, | think, had a
motion. Rod, do we still have a notion?

M. Julander: It was not seconded.

M. Nelson: It was not seconded. Ckay.
Does anyone -- no one intends to second that. |I|s that true?

M. Bradford: Wat was the notion again?

M. Nelson: If | -- well, I'Il let you state

what you thought the notion was.

M. Julander: It was give themtine.

M. Nelson: | thought we had gotten bogged

down in other discussion before there was an opportunity for

a motion. GCkay. So the notion was --

M. Julander: To delay this hearing for one

mont h based on the proposition that they did not understand

what their obligation was in order to win the...
M. Nel son: D anne.

Ms. Nielson: But | think I just understood a

menber of that group indicating that they felt they had

provided that in the initial petition that was provided to

the board that was dated Decenmber 20th, '01. So | think I
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understood that they believed they have stated those issues
al ready and they are just saying you want to go back to our
petition and deternmine if you agree that we have stated
those issues. | amback on the first point that's being
rai sed, which is on page five, six and the top of seven on
that issue. And | don't see the specifics either that

M. Goenewld is referencing right now, or other specific
shortfalls that they contend exist in the Executive
Secretary's deci sion.

So | have | ooked at their petition and | have
| ooked at their response to Envirocare's Mtion for Summary
Judgnent and | amstill |acking specific statenents of
deficiencies that they see within the decision of the
Executive Secretary.

So | guess | have to ask M. Goenewold, is
there sone other place besides your initial petition or the
response to the notion where you have detailed -- and
realize that might all be argunents in witnesses -- but
where you have detailed the specific concerns and
deficiencies that you woul d otherwise bring to us if we went
to hearing this.

M. G oenewol d: Yeah. A couple of things
I woul d maybe back up a little bit further, which would be
to the original request for agency action, and use that as a
starting point for, you know, the issues and the concerns
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that we raise to this board.

I think you can follow, then, the suppl enents
that were put either in the standing or in our response to
such itens as the Motion for Summary Judgnent and, you know,
| ook at our docurment to supplenent the record as well

You know, | think part of the problemis --
at |l east what | hear the board asking for -- is for us to go
through, read what we put in response to the Mtion for
Sunmary Judgnent. And what we do in the Mtion for Summary
Judgnent is take portions of the record and try to recite
t hem here.

Now, there is obviously a lot nore detail in
the record for sumary -- excuse ne, in the record,

i ncludi ng what we have suppl enented, that the Executive
Secretary did not consider; that if we get into that, that
seens to be nore in line with an evidentiary hearing. And,
again, | would say it would be the nost appropriate for

rai sing these issues with the board, is to be able to do
that, have staff nmenmbers cone and be able to testify as to
what, in fact, they deliberated on in making their decision
and al l owi ng for cross-exam nation of w tnesses.

Ms. Nielson: If | can clarify.

The docunent that |'m-- that |'mdealing
with here is entitled Request for Agency Action and Revi ew
of Petition To Intervene.
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M. G oenewld: Correct, dated August 6th or

7t h.

Ms. Nielson: Yes, 6th. | think we received
it on the 8th. GOkay. | perhaps may have m sstated the
date. | think | stated a Decenber date, but | apol ogize

The docunent | have is the August 6th submttal and the

title of the first issue that we are tal ki ng about |

guess -- M. Chairman, | conme back to your origina
statenment. | don't see the specifics of the request.

M. Nelson: | don't want to be just filling
dead air, air tine, but | -- again, just to reiterate, |

woul d i ke to know, or |I would have |iked to have known, not
all the details of the evidence you would intend to present,
but I would Iike to have sone expectation as to specifics,
is the ground water travel tine wong, have they got wong
retardation coefficients or, you know, something technica
that leads to a conclusion that the health and safety of the
public woul d be endangered and | -- fromnmy own perspective
on this particular issue, if we are going to go to that
phase and hear evidence, | want sone reasonabl e expectation
of what we are going to hear and that it presents a
vi ewpoi nt that the Executive Secretary has made an error in
terns of the finding that there is not an unreasonabl e risk
to the public.

M. Groenewold: | mean, | guess what | could
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do at this point is, you know, reiterate what we have
submitted in response to the Mdtion for Sunmary Judgnent,

you know, where if you go back to the state eval uation

report, which is what the Executive Secretary has relied on

you know, as a basis for, you know, saying that it is

adequate to protect public health. You know, thereis -- in

the discussion there is requirenents of potentia

radi ol ogi cal exposure risk to the public fromtransportation

or other accidents. You know, there is no |anguage in Rule
313-25-11 that prevents the Executive Secretary from

i ncludi ng potential transportation or other accidents in
making a finding as to whether or not issuance of a |icense
will not constitute an unreasonable risk to health and
safety of the public.

You know, and under Section 4.5.1 of the
Saf ety Eval uation Report, where it gets into genera
popul ation protection, there is no discussion in the
rel evant subheadi ngs of ground water, netals nodeling, soi
pat hways, surface water or doses to the public of the
potential radiol ogical exposure risks to the public froma
transportation or other accident.

In the subsection of surface water it nakes
no nention of the bodies of water that radi oactive waste
traveling to Envirocare's facility would cross or trave
al ongside. Nor does it discuss whether there would be any
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unreasonable risk to the health and safety of the public if
a truck hauling radioactive waste to the facility rolled
over, spilled a cask which then cracked and resulted and
fell into one of the bodies of water.

Under the air pathways section, the safety
eval uation report states, for accident conditions, dust or
particulate matter could be rel eased into the atnosphere and
inhal ed by individuals. It does not say, however, whether
such inhal ati on woul d pose an unreasonable risk to the
health and safety of the public.

There is a couple of other items there as
wel |, you know, that | think we have concerns, you know,
about the assunptions that the Executive Secretary made in
comng to their findings.

M. Nelson: Kent.

M. Bradford: Wuld it be appropriate at
that point to make a notion that we rule on this for sunmmary
j udgrment and nove on to the next one?

M. Nelson: Well, sure, unless we've
adequat el y addressed Rod's notion. | don't knowif that's
still on or not.

M. Julander: It didn't get seconded.

M. Nelson: | amnot trying to -- just want
to nake sure where we are at. Ckay. Do you have -- that's
a notion?
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M. Bradford: [1'lIl make that notion

M. Nelson: Gkay. Do we have a second?

Ms. Langley: Second.

M. Nel son: Seconded by Karen Langl ey.

Any di scussion on the notion?

M. Julander: | don't think it's necessary.
M. Fred Nelson: What is the notion?

M. Jul ander: W just proceed.

M. Nel son: Just proceed.

M. Julander: It doesn't need a notion to

proceed because we have al ready --

M. Nelson: That's how we are going to go.
Al right. Gkay. So what we have decided, then, is we want
to go ahead -- any nore discussion on the specifics of Roman
nunmer al nunber one?

In response to your |ast comment, Jason, yes,
you do tal k about transportati on and ground water nodeling
but, again -- | don't want to keep harping on it, but I
don't see any -- you haven't told us any affidavits of
soneone who is going to cone forward and say, you know,
| ook, the metals nodeling is wong for this reason

M. Groenewold: Well, | nean, certainly | am
not in a position to provide the evidence nyself. You know,
that is sonething that we would need to bring soneone in to
do and, you know, we have been exploring that right at this
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time, you know different witnesses that we woul d be bringing
forward and, you know, we don't have themtoday. W didn't
think this was going to be an evidentiary hearing. W
t hought that woul d be sonething better left for laying out a
schedul e for discovery, allowi ng for, you know,
cross-exani nation of wi tnesses, depositions, to get that
i nformation.

M. Nelson: GCkay. Any nore discussion or
questions for Jason?

Ckay. Shall we go ahead and take a vote?
Then on the Motion to -- for Sumrmary Judgnent on Roman
nuneral nunber one, let's have a yea vote be for summary
judgrment in favor of Envirocare and a nay reflect the fact
that we would go on to hear this itemin an adnmnistrative
hearing. Ckay? Ckay.

Kar en.

Ms. Langley: Yea.

M. Nelson: G eg.

M. Oman: No.

M. Nelson: Cathleen is not here.

Gary.

M. Edwards: Yes.

M. Nelson: Yes.

Di anne.

Ms. Ni el son: Yes.
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M. Nelson: Barbara.

Ms. Reid: Yes.

M. Nelson: Kent.

M. Bradford: Yes.

M. Nelson: Tom

M. Chism Yes.

M. Nelson: Rod.

M. Julander: Reluctantly yes. | think the

law requires me to vote yes on this.

M. Nel son: Ckay.

Teryl .

M. Hunsaker: Yes.

M. Nelson: Okay. It looks like there has
been a summary judgnent under Ronan nuneral nunber one in
favor of Envirocare.

Ckay. Let's go to Roman nuneral nunber two,
t hen, and proceed.

M. Holtkanp: Reliably, M. Chairnman, Roman
nuneral two we have divided into three parts A, B and C, but
they are rel ated.

This is the claimthat the Executive
Secretary did not properly find that certain of the
requi renents relating to prelicensing application were
conpl eted, specifically enmergency response coordi nati on, on
and off-site response planning and transportation routing
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requirenents.

Again, in detail our brief sets forth the
portions of the record that are -- the record that is there
to support the Executive Secretary's findings. FAIR has not
proffered any evidence through affidavit, |list of wtnesses
or anything else that would show that there is any disputed
fact here and so, as a result, as with the others, we
believe that a Motion for Summary Judgnent is justifiable.

M. Nelson: Jason

M. Goenewld: | think, |ooking at what
this issue is and what it requires, is for Envirocare to
have a plan in place with enmergency responders to ensure if
an acci dent does occur either on-site or during the time of
transport of their materials to their facility, that if an
acci dent were to occur that they have a contingency plan in
pl ace with energency responders to appropriately handl e and
deal with that.

If you look at the record, there actually is
quite a bit of dispute as to whether or not Envirocare has
actually net this burden. There was testinony given during
the proceedings itself by different menbers of the
community, Dr. David Hall, for exanple -- excuse ne, David
Smith testified that he had called to various facilities in
the state of Utah to ask them whether or not they had, in
fact, agreenments in place with Envirocare to provide
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energency response and they responded that they did not.

Envirocare says that this an issue that, you
know, is -- well, at least in the licensing decision the
contingency plan generally addresses energenci es associ at ed
with fires, explosion and rel eases but it |acks specifics on
each type of energency.

The application states that the contingency
plan is under revision and will be submtted with
Envirocare's license application to amend the radioactive
materials license to all ow di sposal of class B and C waste.
Some of the expected changes to the contingency plan, which
were apparently drafted in April of 1997, were provided that
di scussi ons of energency response procedures related to
medi cal energencies in nore detail.

The Cctober '97 revision of the contingency
pl an does not contain these changes. And this is a finding
in the evaluation report that -- at S32. The applicant's
response to interrogatory UE-S32-1 di scusses Envirocare's
on-site energency response procedures in somewhat nore
detail than provided in the 1997 contingency plan. The
response al so specifically addresses hazards associated with
class B and C waste. This information should al so be
included in the revised contingency plan along with rel evant
-- along with references to relevant site procedures and
training requirenents.
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When the next revision of the contingency
plan is available it needs to be reviewed to assure that
expect ed changes were made.

The basis for the finding in EU S33 includes
an acknowl edgenent that, quote, the application states that
Envirocare will provide any additional coordination details
with its revised contingency plan submitted with its
amendnent to radioactive materials license for B and C
wast e.

Some of the expected changes to the
contingency plan apparently drafted in April of 1997
di scusses energency response procedures for coordinating
with the University of Utah and AirMed. These changes al so
address the need to decontami nate victins before transport
by Ai r Med.

The Cctober '97 revision of the contingency
pl an does not contain these changes. Therefore, when the
next revision plan is nade, it needs to be reviewed to
assure that expected changes were nade.

Envirocare's Response and Menorandumin
Support of the Motion for Summary Judgnent cites
Envirocare's revised prelicensing application of March 15th,
2000 and the site evaluation report findings EU S32 and
EU- S33 as adequate evidence that the license net the
requi renent of Rule 313-25-3(9)(a). However, based on the
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pl ai n | anguage contained in the responses that Envirocare
provided, it is clear that they have not nmet those
requirenents.

Mor eover, the prelicensing plan approva
application contains references only to the existence of a
few entities beyond the Division of Radiation Control
Departnent of Environmental Quality and the Tooel e County
Sheriff's Ofice, such as two helicopter services, the US
Bureau of Land Managenent and the Utah H ghway Patrol, but
clains no coordi nated emergency response plan with these or
any other agencies, contrary to the requirenents of
R313-25-3(9)(a). It is at least as likely that the
hazardous material team if such teanms are available, or the
Sheriff's offices of cities and counties |ocated along the
proposed transportation routes throughout the state, rather
than the few agencies that Envirocare included inits
application, would be first responders in the case of an
i ncident such as an accident, spill or fire involving class
B and C radioactive waste.

Envi rocare has not shown that it has these
coordi nat ed energency response plans with these | ocal and
regi onal energency response resources and, further, whether
or not they are actually prepared to deal with an acci dent
that m ght occur.

As to whether or not Envirocare actually has

64



1
2
3

19

20
21
22
23
24
25

a plan approval application that met R313-25-3(9)(b). This
requires that the -- Envirocare's application include plans
for responding to enmergencies both at the site and those

i nvol ving the transport of waste within the state. Further
this rule states that details of the proposed emnergency
response plan shall be given in the plan approval
application and will be stipulated in the plan approval and
radi oactive naterials |icense.

Envi rocare has not provided the details in
its plan approval application of energency response for
incidents that occur off-site, contrary to the requirenments
of this rule. The license itself does not contain details
of the required emergency response plan. Envirocare
contends that the Executive Secretary had the authority to
wai ve this requirenment because Envirocare would nost likely
not be the first responder on incidents that occur off-site.
However, by inputing a neaning of R313-25-3(9)(b) it goes
agai nst the plain | anguage of the rule and the Executive
Secretary has acted arbitrarily and capriciously against the
public interest in granting the exenption.

So, again, you know, this is an issue right
there where Envirocare has not denonstrated that they have
met the rules that require for a |license

M. Holtkanmp: You don't want ne to read into
the record portions of ny brief, do you?
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1 M. Goenewld: Wll, | nean, to the extent
2 that this board is naking decisions, you know, we do want to
3 establish quite clearly that, you know, the issues related
4 to transportation and energency response are vague, at best,
5 as to how Envirocare actually plans to deal with an acci dent
6 that mght occur during transportation

7 You know, and this board has a responsibility
8 to ensure that in the Executive Secretary issuing the

9 license to Envirocare to accept this material that they, in
10 fact, have provided adequate protection for public health
11 and we don't feel that those agreenents are in place, that
12 they are adequate and, therefore, you know, Envirocare

13 should not be granted a Motion for Summary Judgnment on this

14 matter.

15 M. Nelson: Any questions?

16 Ms. Nielson: Question, first of all, for

17 M. Hol t kanp.

18 I think, unless | nisunderstood you, you

19 indicated in your -- in summarizing the response that there

20 were three subparts that FAIR had raised and | count four

21 and | just -- | wanted to --

22 M. Holtkanp: That's probably --

23 Ms. Nielson: Thereis an A, B, C, D
24 M . Hol t kanp: That's nost probably a

25 function of how we have edited. Under Ronman two there is
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1 some discussion about the prelicensing proceedings and then

2 we nmove to -- so | guess that would count as one and then

3 thereis A B and Cunder that. So | think that's probably

4 where the confusion lies.

5 Ms. Nielson: Okay. Let ne raise the
6 question -- and you can tell ne whether you consider this to

7 be relevant to the section that we are tal ki ng about right

8 now.

9 In FAIR s response, on page six -- it starts
10 on the bottom of page five. |It's capital D. It seens to ne
11 there are two issues that are raised there, one, whether
12 they are tinely in -- or they are responding to two issues.
13 One issue is whether they were tinely in raising this issue

14 and the second is whether there is technical sufficiency for

15 the decision.

16 M. Holtkanp: That's exactly right, because

17 these issues were considered in the site evaluation report,

18 which was part of the siting process, which was the

19 prelicensing process. There was anple opportunity at that

20 tine, both for FAAR to comment as to the -- whatever the

21 proposal was, but also it's our position that there was a

22 tine then that they could have raised the i ssue and not now.

23 So that's what we are tal king about there.

24 Ms. Nielson: But what | then hear FAIR

25 indicating is that the final STER was filed on July 9th of
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2001 and so they considered that to be the appropriate date
on which to appeal. And | amnot trying to get into the

| egal arguments, | amjust trying to alittle bit better
under st and why you consider the first date was the

appropri ate date and they consider the second one was.

M. Holtkanp: Well, because there are two
processes -- there are many processes, but it was at -- the
siting process was a separate process and it was
incorporated into the |icense.

The overarching issue for us with regard to
this notion, however, is what we have stated, and that is
that other than conplaint about the result, there has been
no proffer, no indication, nothing to indicate who, what,
how, any evidence that would controvert the findings; they
were just general allegations.

Ms. Ni el son: Thank you

M. Hunsaker: Does our |egal counsel have
any comment ?

M. Nelson: Do you have anything, Fred?

M. Fred Nelson: No, except | think it would
be appropriate for ne to state that | believe that the
issues with respect to the site evaluation process would be
avai |l abl e for the board to consider because until the
license is finally issued we have taken a position that
until the license is finally issued that process and the
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issues related to that process are still available for
revi ew.

M. Nel son: Ckay.

M. Fred Nelson: That doesn't go to the
i ssue of whether there is adequate proffer of evidence.

M. Nelson: GCkay. Any nore questions or

comrent ?
Ckay. So we'll vote on the notion.
Kar en.
Ms. Langley: Aye.
M. Nelson: G eg.
M. Oman: Yes.
M. Nelson: Gary.
M. Edwards: No.
M. Nelson: No.
Di anne.

Ni el son: No.

Nel son: Bar bara.
Reid: Yes.

Nel son: Kent.
Bradford: Yes.
Nel son: Tom
Chism No.

Nel son: Rod.

Jul ander: No.

SSS5S55F55F
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M. Nelson: Teryl.

M. Hunsaker: Puts ne in quite a situation.
I am dedicated to the Tooel e County Response Team |
bel i eve we have the best enmergency nmanagenent trained team
inthe state of UWah. | need to defend them but | think
I -- 1 think I have sone questions in ny mnd as to the
plan. | would Iike to see the plan. And so | think I would
have to vote no.

M. Nelson: Oay. So Roman nuneral two --
Roman nuneral two remains an itemfor the admnistrative
hearing then. The Motion for Sumary Judgnment on this issue
has been deni ed.

(Recess taken.)

Al right. Let's resune.

Roman nuneral three in the request for
sunmmary judgnment. M. Holt kanp.

M. Holtkanp: The little question that I
asked wasn't trying to be snippy or snide, but if the board
would like me to read what's in the brief, 1'lIl do that. |
am not sure -- | mean, Jason did that and | didn't.

M. Nelson: This board menber would prefer a
succi nct sunmary of the issue.

M. Hol tkanp: Ckay.

Ms. Langley: Also.

M. Bradford: | think that was part of the
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motion, a brief fromall of those who were speaking.

M. Holtkanp: Well, there are briefs which
are witten which are really long and briefs which are
spoken which are really short.

Roman nuneral three in our response is the
| and ownership issue. And just to hit the high points of
why we believe that this should be disposed of on summary
j udgrent .

Nunber one, it is purely a legal issue that
FAIR has raised. W believe that the | and ownership issue,
the exenption, was decided by the board and the record is
conpl ete and the decision was consistent with the | aw

W believe the Nucl ear Regul atory Conmi ssion
when it was asked to | ook at the exenption available for
| and ownership, basically upholds the state's authority to
do so.

We think that this is a very, very late --
too late attenpt to ask the board to reconsider the issue.

The conpl aint that FAIR makes is that the
record is not sufficient but, there again, there are no
controverted facts at issue, there is no proffer, no
affidavit, nothing to indicate that -- the fact that the
board considered at the tine that there is sonething in
dispute with regard to those facts

We shoul d point out that notw thstandi ng the
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clains that FAIR has nade, they have anple opportunity to be
heard during the | and ownership hearings. There were a
nunmber of them Many of themlasted a long time and there
were lots and | ots of people who spoke, including many from
FAIR, including M. G oenewol d.

There is one conplaint in FAIR s subnmtta
that because the representative of Envirocare was the | ast
person to nake a comment at sone tinme that sonehow their due
process rights were conprom sed because they coul dn't rebut
them | would sinply point out, nunber one, it was a
request that this individual clarify something and, numnber
two, if that were the standard, we would still be in hearing
t oday because each one us who spoke last, the other party
would claimthat his or her rights were violated if we
didn't get the next word.

The board was presented with a very
conpr ehensi ve report on the comments. The comments are a
matter of public record. So everything is in on the |and
ownership issue. W just don't believe there is any need at
all to reconsider it nor is there a legal requirenent to
reconsider it at this tine.

M. Nelson: Jason

M. Goenewld: | think a couple of things.
This is a very inportant issue. One on the timng. To
resolve that sinply wouldn't have taken effect until the
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1 Executive Secretary issued his license. |In fact, that was
2 one of the conditions that the board placed on the | and use
3 exenption. So very nuch we were tinely in waiting unti
4 that decision had been made before chall engi ng the exenption
5 to the rule for |Iand ownership.
6 It's also noted that when the Executive
7 Secretary issued the license under the site |location on page
8 3 of 18 it says, pursuant to Utah Annotated code
9 R313-12-55(1) the licensee is granted an exenption to Utah
10 Annotated Code R313-25-9 as it relates to | and ownershi p and
11 assunption of ownership.
12 So that's when the Executive Secretary al so
13 acted on that particular requirenment, granting an exenption
14 to both the state rules and Federal rules that required that
15 land be owned either by a state or Federal governnent and
16 not by a private entity.
17 I think what's inportant for the board to
18 consider -- the second part of this -- is whether or not it
19 was appropriate to grant such an exenption.
20 In the letter that the NRC sent to Bil
21 Sinclair where the Executive Secretary had asked the NRC to
22 advise whether or not an exenption to the |and ownership
23 should be granted. That letter was received by Bil
24 Sinclair the -- one day before the board neeting and in it
25 the NRC quite clearly said that the previous exenption
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rational e applicable to class A waste and
natural |l y-occurring radi oactive naterials needs to be
thoroughly exam ned by Utah for applicability to class B and
C waste. The review should include a determ nation whet her
the bases for the previous exenption fromthe | and ownership
requirenents continue to apply to the disposal of class B
and C waste.

The letter went on to say that additiona
waste formand facility design requirenents are placed on
class B and C waste and long-terminstitutional |and control
t hrough government ownership take on added inportance.
Specifically, class B and C waste is significantly nore
hazardous than class A waste and requires greater assurance
that intruders will not be exposed to the radioactive
material that the facility contains. Reliable long-term
control and protection is an essential consideration in
findi ng reasonabl e assurance that the public will be
protected fromthe hazards associated with class B and C
wast e.

For Envirocare to say the 1995 case in which
the NRC heard from US Ecol ogy asking that the state of
Utah's authority to regulate | owlevel radioactive waste be
revoked, that that was then a broad approval to grant an
exenption at any tine, does not reflect what the NRC s
advice to the Executive Secretary or the Utah Radiation --
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Di vi sion of Radiation Control is.

And | think the reason that that's inportant
i s because when the NRC was deliberating last tine, they did
take into consideration the nature of the waste and the
assurances that the state had given for matching | ong-term
institutional control and sone of the bonding issues.

Now t hat we get into a higher |evel of waste,
that picture changes dramatically. |If -- a couple of
studies that were added to the record that were never
presented to this board when considering on whether or not
to grant a land exenption is that the NRC states -- well,
I"l'l conme to the reports, but | want to finish up on the
letter first.

The NRC stated in their letter that
gover nnent ownership is one of these controls that act as a
system for protection of public health and safety, meaning
that's a key. The NRC found that without Federal or state
governnent | and ownership there is, as a general matter, no
Federal guarantee of a responsible organization with | ega
obligation to clean up potential unanticipated contam nation
if a private conpany is no | onger in business.

That's exactly what we are dealing with when
we are tal king about Envirocare. W are talking about
trying to isolate these wastes for at |east 500 years, if
not nmore, and there -- not only has our country not been --
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had a constitution for that Iength of tine, but there is no
corporation that has been able to sustain operations for
that length of tine.

When t he Departnment of Energy | ooked at the

i ssue of being able to contain waste and ensure that there

i s adequate protection they said in -- or they had a
long-terminstitutional managenent of -- excuse ne. Let ne
back up.

In June of 2000 the National Acadeny of
Sci ences issued a report called Long-termlInstitutiona
Managenment of US Departnent of Energy Legacy Waste Sites in
which they stated there is no convincing evidence that
institutional controls and other stewardship neasures are
reliable over the long term Any steps that m ght |essen
the effectiveness of these controls woul d exacerbate the
situation, neaning they find it very questionable if even
our Federal government has the capacity to ensure adequate
protection for radi oactive waste contami nated sites that the
DCE has been dealing with. And for us to further underm ne
that by saying, we are going to grant exenptions and not
require, you know, Federal or state ownership of these
| ands, you know, is exacerbating that situation.

One of the things that the board did is they
condi ti oned approval of the |and use exenption on approva
by the legislature of an agreenent to take over
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responsibility for the Envirocare site. Jim Gowans has
actually introduced a bill that woul d have done just that
and that bill never passed. So one of the conditions that
the board asked to be nmet never, in fact, happened, even
though it was sonething that was considered -- you know,
made it through conmttee but was never passed by the house.

You know, the Nucl ear Regul atory Commi ssion
did a simlar report called Long-term Stewardship and the
Nucl ear Weapons Conpl ex, The Chal |l enges Ahead, in which it
states, another, and perhaps nore effective, form of
institutional control available for Federal facilities, nore
effective than Departnent of Energy inplenenting nechani sns
that informany renters or purchasers of DCE | and and
facilities of the hazards involved, is continued Federa
gover nnent ownershi p and control

Now, the reason that we point that out and
suppl enented that into the record is because one of the
clains that Envirocare has made is that they have
restrictions, deed restrictions, on the land itself that
woul d prevent anyone from devel oping the site into the
future.

Wel |, according to this report, what they
found is it's best to have a government agency or an entity
have ownership of that site.

We do not have that with this facility and to
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grant an exenption to that puts a -- potentially the public
at risk. And that's sonmething that the board had to
consider, and the Executive Secretary as well, before

granting that exenption, is public health adequately

protected. If not -- you know, or is this otherwise in the
public interest. |If not, then the exenption should not be
gr ant ed.

So | think for the reasons of the conditions
that were placed on that approval not having been net, that
the situation is exacerbated by not having assurances of who
is going to be responsible for the site into the future are
reasons why this decision should not be granted for Mtion
for Summary Judgnent.

There are clearly issues in dispute as to
whet her or not that |and use exenption was properly granted,
whether it is adequate, and certainly we feel that we have
filed the challenge to that in a tinely manner.

M. Nel son: Questions for Jason?

M. Julander: | have a question for our
attorney.

M. Nel son: Ckay.

Ms. Lockhart: Let ne make a qui ck coment
first.

I would just like to say that the Executive
Secretary supports the Mdtion for Summary Judgnment on this
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Section 3. W believe that there is authority for the board
to adopt an exenption to the |and disposal -- to the |and
use requirements -- I'msorry, land ownership requirenments
and that the conditions inposed by the board were reasonabl e
and appropriate and it answers the question of state
owner shi p because there is a condition --

M. Jul ander: Would you speak up just a bit?

Ms. Lockhart: Sure.
It answers the question of the state
owner shi p because there is a condition, the |icense
i ncorporates that condition. There will be no B and C waste
facility if that condition isn't conplete. |If it continues
to fail in the legislature, that will be the answer.
M. Julander: That was ny question
M. Nelson: Anything fromyou, Fred?

M. Fred Nelson: Just that this is different
fromthe previous issue and that the board has heard this
issue. This is not a newissue. It was carefully reviewed
by the board. And so the question is nore in the context of
does the board want to reopen this issue and | ook at it
again or do you want to just stay with the origina
deci si on.

The only issue, inmy nmnd, that is at all in
question on this, is whether or not the Executive Secretary
properly inplenented what you deci ded, whether the
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conditions were appropriately put in the |license, and
don't think there has been any issue raised with respect to
t hat.

M. Nel son: Ckay.

M. Goenewld: Can | just have a quick
fol | ow up?

You know, | think one of the things we are
asking in the context of our appeal is that this be a basis
for denying the license. And to the extent that this issue
was not passed by the legislature, and in the NRC letter to
Bill Sinclair they said, you know, we proposed -- we
understand that the proposed state |egislation was desi gned
for transfer of ownership of the site to the Federal or
state governnent at the end of the hundred-year
institutional control period. However, it is our
understanding that this proposed |egislation has been
wi t hdrawn and, therefore, will be not be addressed by the
state legislature until perhaps the spring of 2002. W
woul d consider it appropriate to await passage of this
| egi sl ati on and assurance of assunption of governnent
ownership at the end of the hundred years before granting
this exenption.

You know, that was sonething that was not
presented to this board when the original exenption was
first voted on. And | think what's critical is that we
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still haven't seen that |egislation. You know, how nuch
| onger are we going to wait? Are we going to wait five, ten
years for that to happen?

I think what's best is to go ahead and deny
this request for summary judgnment and then allow that issue
to al so cone forward, you know, in a hearing, because |
think there is a questionable doubt as to whether or not
that |and ownership exenption is -- was reasonabl e or should
have been grant ed.

M. Nelson: G eg.

M. Oman: It seens |ike we have got a dog
chasing its tail here because the -- the board consi dered
this quite carefully and the check that we put in our
decision was that if the legislature approves it, then that
license will be granted.

Isn't that correct, Fred?

M. Fred Nel son: Yes.

M. Oman: Gkay. So what we have basically
done, then, is we have, in our mind, we have done what
you' ve has asked us to do, just found a different way to do
it. We have approved this exenption but it's conditional.
If the | egislature doesn't approve it, then that part of the
license will be revoked. |Is that right? D d | understand
that correctly?

Ckay. That hel ps nme understand what's goi ng
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on.
M. Nelson: D anne.
Ms. Nielson: M. Chairman, | think also the
consideration of the tineliness of the appeal; if we were to

accept that argunent it would nmean that this issue could be
appeal ed again at the tine that the |egislature made the
deci si on because that would be another condition that woul d
have been acted on.

I think the action of the board was clear. |
think the considerations were clear and the records showed
that and the conditions were self-actuated and I -- we did
not put a date on the condition, that the legislature had to
act by a certain time. | think the order was clear and that
there isn't a basis in -- either in technical nerit or
actually in tinmeliness of the issue at this point.

M. Groenewold: Can | just add one thing to
that then? You know, the license itself -- I'll retract ny
st at enent .

M. Nelson: Anything else? Ckay. Let's go
around, then, and vote on Roman nuneral nunber three in

terns of summary judgnent, granting sunmary judgnent.

Kar en.
Ms. Langley: So -- | want to just nake sure
I understand. | want to refresh ny nenory again. Wen I

say aye, that is in favor of the summary judgment.
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j udgrent .

M. Nelson: That is in favor of the summary
Ms. Langley: Aye.

M. Nelson: G eg.

M. Oman: Yes.

M. Nel son: Karen again.

Ms. Langley: Yes.

M. Nelson: Gary.

M. Edwards: Yes.

Ms. Nielson: Yes.

M. Nelson: And | have a no.

Ms. Nielson: Ch, |I'msorry.

M. Nelson: That's okay.

Bar bar a.

Ms. Reid: Yes.

M. Nelson: Kent.

M. Bradford: Yes.

M. Nelson: Tom

M. Bradford: Yes.

M. Nelson: Rod.

M. Jul ander: Yes.

M. Nelson: Teryl.

M. Hunsaker: Yes.

M. Nelson: ay, Roman nuneral nunber four.
M. Holtkanp: This issue has to do with
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FAIR s claimthat the containerized class A waste was
inmproperly included in the license, and it appears to be
based on an argurment that the | and ownership exenption does
not extend to containerized class A waste.

As we point out in the brief, there were two

exenptions that were issued, one in 1991, which covered

N o o~ WN P

| ow-1 evel radi oactive waste. The reason for the second

exenption was that the Executive Secretary felt that B and C

©o @

waste had different characteristics, required | onger

10 consideration for post-closure and institutional care and so
11 forth. And containerized class A waste falls easily within
12 the considerations that were addressed by the board wth

13 regard to containerize -- or with regard to B and C waste.
14 This is purely a legal issue and on the | ega
15 issue we believe that the inclusion of containerized A waste
16 in the license was supported by the record, it's consistent
17 with the I and ownership exenption and so, therefore, we

18 don't think there is any reason for going forward with an
19 evidentiary hearing on it.

20 M. Nelson: Jason

21 Ms. Lockhart: Excuse ne. | think probably I
22 need to make a statement and then Jason can have an

23 opportunity to respond, which won't be too difficult since
24 all | amgoing to do is say --

25 Ms. Nielson: Alittle |ouder.
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Ms. Lockhart: The Executive Secretary
supports the Mdtion for Summary Judgnent on this issue and
doesn't have anything to add to what Envirocare has stated.

M. Nelson: GCkay. Jason

M. G oenewol d: Yeah. I think one of the
things to consider is that when that -- at the tine that
that license was issued or -- excuse ne. At the tine that

the exenption was issued, what did the |icense condition
itself say, you know, and it only applied to the waste that
Envirocare had currently accepted back in 1991

When we are tal king about coming to a new
part of the process, where Envirocare is seeking perm ssion
to accept new fornms of waste, either they need to get the
assurances of long-terminstitutional control by having the
state agree to the ownership or they have to get a sinmlar
exenption, and they didn't do that for containerized class A
wast e.

And | think just by |ooking at them seeking
approval for class B and C waste indicates an
acknow edgenent on their part that, in fact, there is a
distinction that that exenption only applied to certain
anounts -- or certain types of waste. And so, as it
currently stands, they were not granted an exenption of the
| and ownership requirenents for containerized A waste, so we
don't believe that the board should grant a Mtion for
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Sunmary Judgnent on this point.

M. Nel son: Ckay.

Fred, do you have anything to add?

M. Fred Nelson: Well, only just to clarify
that when the | and ownership exenption was brought to the
board for the B and C waste, it was indicated to the board
that it was the position of the Executive Secretary at that
time, and continues to be the position of the Executive
Secretary, that the A waste exenption had been granted in
1991. The board did consider that question of the scope, as
I recall, when they made the decision on the B and C waste
and that was a question because the license did include
containerized A, but it was discussed at that tine, so it
was an issue that was part of, | think, the discussion that
you had before.

M. Nelson: Gkay. Questions or conments?

Al right. Vote then on the Mtion for
Sunmary Judgnent.

Kar en.

Ms. Langley: Aye.

M. Nel son: G eg.

M. Oman: Yes.

M. Nelson: Gary.

M. Edwards: Yes.

M. Nelson: Yes.
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Ms. Niel son Yes.

M. Nelson: Barbara.

Ms. Reid: Yes.

M. Nelson: Kent.

M. Bradford: Yes.

M. Nelson: Tom

M. Chism Yes.

M. Nelson: Rod.

M. Jul ander: Yes.

M. Nelson: Teryl.

M. Hunsaker: Yes.

Al right. Roman nuneral nunber five.
M. Hol t kanp.

M. Hol tkanp: The allegation -- or the claim

that FAIR nakes here that we are responding to in nunber

five is that a condition that was inposed by the board

having to do with generator site access requirenents was not

met. And, as we point out in our brief, this is
i nconsistent with the actual facts.
The division -- the board promul gated the

state generator site access requirenments whi ch becane

effective on June 8, 2001, before the license was issued on

July 9, 2001.

it is absolutely and purely | egal

And, again,
And,

to the extent there is an issue,

we
87

besi des t hat,



© 00 N o o b~ WDN B

NN N NDNNDE P R P2 PR e e e
a b w NP o o o N o o w N B O

think that there is no issue as to whether or not a
condition was fulfilled because site access rules were
promul gated and they are still in effect today.

M. Nelson: Yes.

Ms. Lockhart: The Executive Secretary al so
supports summary judgnent on this. The -- as M. Holtkanp
suggested, there was a programin place. There was one
aspect of the programthat was not deened fornmed at that
time, and | guess it would be enforcenment. An enforcenent
date | believe of the 30th of Decenber was established, so
that time has now passed.

And | will remnd the board again that this
is a de novo proceeding and there is -- you certainly have
the ability to take judicial notice of prograns that you are
awar e of.

M. Nelson: Jason

M. Goenewold: You know, at the time this
was filed it is inportant to note that the site access
programwas not in place and one of the conditions that was
required is that there be adequate funding to ensure that
this programcould, in fact, take place. And | think one of
the things that would be good to bring forward in the
evidentiary hearing is whether or not this programwas in
place at the time that the Executive Secretary issued its
Ilicense, because it did not, in fact, condition it on that
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requirenent.

And then the second thing would be, you know,
is that program in fact, up and running and working to
properly ensure that anyone who is shipping waste to this
site -- or to the Envirocare facility, you know, is actually
representing their material product correctly.

So the -- again, the condition that was
required of the Executive Secretary and passed in the board
m nutes of January 19 of 2001 stated that there be a
generator site access programin place with the necessary
authorities for funding the program and that had not
occurred when the |icense was issued.

M. Nelson: GCkay. M. Nelson

M. Fred Nelson: No comments.

M. Nelson: No coments.

Any questions for anyone?

So what is it, Jason, that you felt wasn't in
place in a tinely fashion? Can you be specific?

M. G oenewld: Wether or not -- | nean --
nore specifically, | nmean at the tine that this was drafted,
you know, it was whether or not the generator site access
programwas in place, you know, nore than just conceptually
inarule, you know, was the staff in place, was the funding
in place to ensure the success of such a program and we do
not feel that it was.
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M. Nelson: Do you contend that such a
programis not now in place?

M. Goenewold: You know, unfortunately, |
amnot able to respond to that entirely at this point.

M. Nelson: GCkay. Any nore questions or
coment s?

M. Julander: Can Envirocare respond to
t hat ?

M. Holtkanp: It is in place and the
Executive Secretary has undertaken enforcenment actions, has
continued to do so agai nst generators. GCenerators have been
paying fees for permt -- site access permts. As far as we
know, it's up and rolling. But | can't speak directly for
the Executive Secretary, only for Envirocare.

Ms. Lockhart: | can. It is in place and
wor Ki ng.

M. Nelson: Any nore questions or
di scussi on?

kay. On Roman nuneral nunber five then

Kar en.

Ms. Langley: Aye.
Nel son: Geg.
Oman: Aye.
Nel son: Gary.

s s 5 5

Edwar ds: Yes.
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M. Nel son: Yes.

Ms. Nielson: Yes.

Nel son: Barbara.
Reid: Yes.

Nel son: Kent.
Bradford: Yes.
Nel son: Tom
Chism Yes.

Nel son: Rod.

Jul ander:  Yes.

Nel son: Teryl

SsSsSs555555F°%

Hunsaker: Yes.

Ckay. Motion for Sunmmary Judgnment on Ronman
numeral five has been granted.

Roman nuneral nunber six.

M. Holtkanp: W are two thirds of the way
honme. Six out of nine.

This issue has to do with the claimthat in
approving the license the board violated a rule which
requires the applicants to subnit certain evidence by
assunption of ownership. That's Utah Adm nistrative
R313-25(9)(2). This is related to the issue we tal ked about
regarding to | and ownership.

The license was granted contingent upon the
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arrangenents being nade for the state to assunme ownership of
the site at the appropriate point and we don't think that --
certainly there is no factual issue here. This is, at best,
a |l egal issue and we do not think that the |icense condition
either was inproperly granted or sonehow has been viol ated
and certainly there is no cause to question the Executive
Secretary's determination on this point.

M. Nel son: Ckay. Does counsel for the
Executive Secretary have sonething to say?

Ms. Lockhart: Yeah. W support the Mtion
for Summary Judgnent on this. W believe that the
conditions in the license and in the ownership -- |and
ownershi p exenption are sufficient to provide evidence that
arrangenents have been made for assunption of ownership.

M. Nelson: GCkay. Jason

M. G oenewold: Well, I think sinply, again,
that what the rule requires is that this evidence be in
pl ace, that if a proposed disposal site is on | and not owned
by the Federal or state governnent that arrangenents have
been nade for assunption of ownership and fee by the Federa
or state agency.

We have not seen the legislature act on this.
W don't have those assurances in place, that anyone is
going to take over ownership of this site. You know, by
default we don't know who is going to be responsible for the
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waste that Envirocare brings to this particular site. And
our argunment is that that condition needed to be net prior
to the issuance of the license and it wasn't met and,
therefore, the Executive Secretary should not have wai ved
those requirenents that sonehow put in place an agreenent
either with the state or with the Federal governnent as to
how this facility or this site is going to be cared for in
the long term

And, you know, Kkind of bringing in again some

of the issues that | raised before about why that is such an

i mportant part of this process of disposing of |owleve

radi oactive waste. It's critical and it's key, and to just

tacitly grant an exenption to those requirenents conpromni ses

the safety for the citizens in the long termand so,

t herefore, you know, the Executive Secretary should not have

granted this license until those assurances had been net.
And that's sonething that we think that this board shoul d,
you know, go back and |l ook at as well, is whether or not
those conditions are in place and who is, in fact, going to
be responsible before Envirocare starts accepting this
wast e.

M. Nelson: Ckay. Yes.

M. Oman: Just for clarification
M. Chairnan

Unl ess the | egislature approves assunption of
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this |l and, Envirocare cannot use its |license to accept B and
C waste. |Is that correct?

M. Fred Nelson: That's correct.

M. Nelson: Yes, that's correct.

Any nore questions?

M. Nel son, you have a coment?

M. Fred Nelson: No.

M. Nelson: | have a question for you

Do you have any -- if you can coment on it.
If | assume here that Envirocare is properly citing the
requi renent that the arrangenents have been nade for
assunption are we -- is there, in fact, potential for a
legitimate disagreenent in ternms of a point of |aw when, in
fact, the conditionis not in place? | read it and it
certainly seens to say that it has been nade.

M. Fred Nelson: You have a few separate
provisions of the rule. You have the rule that specifically
references that and then you have the other section of the
rule which allows for granting the exenption. So it would
appear to ne you need to read the two together and when the
board made the decision that they would grant the exenption
subj ect to conditions you are back to the issue that was
rai sed before.

M. Nelson: That is the -- that, in fact,
can be construed as the arrangenent?
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M. Fred Nelson: Right.

M. Nelson: Al right. Thanks. | needed to
clarify that.

Any nore questions or comments on this?

M. Goenewld: | nean, isn't the fact that
they are nmking assertions that they are in place sonething
that's now being disputed and, therefore, would be grounds
for denying that notion? | nean, if that factual issue is
in dispute, then by the rules governing notions for summary
j udgrment the board cannot grant Envirocare a Mtion for
Sunmary Judgnent if that's in dispute.

M. Holtkanp: That's a legal issue. There
are no facts in dispute here.

M. G oenewol d: About whether or not the
| and ownership agreenments are in place?

Ms. Lockhart: It's the application of the
facts to the law W are all agreeing on the facts.

M. Holtkanp: Yeah. W are not disputing
any fact.

M. Goenewld: So you are saying that you
agree that those conditions are not in place?

M. Holtkanp: | am suggesting that -- the
condition as appropriate and it's legal and...

M. Nelson: Wuld it be fair to say,

M. Nelson, that the -- it's up to the board nenbers to
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deci de whet her

arrangenent ?

t hat ?

deci ded t hat,

or comments?

or

M.
M.

not the exenption constitutes the

Fred Nel son: Yes.

Nel son: VWhether or not that satisfies

Fred Nel son: Yes.
Hol t kanp: Which the board has al ready

bel i eve, essentially.

M.

Nel son: Al right. Any nore questions

Ckay. Let's go through

Kar en.

Ms. Langley: Aye.
M. Nelson: G eg.
M. Oman: Aye.
M. Nelson: Gary.
M. Edwards: Yes.
M. Nelson: No.
Di anne.

SsSsF5F

Ni el son: Yes.
Nel son: Barbara.
Rei d: Yes.
Nel son: Kent.
Bradford: Yes.
Nel son: Tom
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M. Chism Yes.

M. Nelson: Rod.

M. Jul ander: Yes.

M. Nelson: Teryl.

M. Hunsaker: Yes.

That nmotion to -- for summary judgnment on

Roman nuneral six has been granted.
M. Hol tkanp: Nunber seven.
M. Nelson: | amgoing to need a couple nore

before we are done. GCkay. But |I think we can get started.

M . Hol t kanp.
M. Holtkanp: GCh. W okay?
M. Nelson: | think we are okay, yeah

M. Holtkanp: Al right. Nunber seven

FAI R argues that the Executive Secretary
shoul d not have issued the license with the condition of
maki ng the license contingent upon the approval of the
| egislation by the governor and | think that all that needs
to be said about this is that that's exactly what the
statute says. This license is not -- Envirocare cannot
accept class B and C waste unless and until after the
license is issued and approved. The |egislature and the
governor both approve it. That's in the law and it's clear
and | frankly amnot sure of the basis for arguing that
sonmehow reflecting that as a |icense condition is not
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consistent with the lawor is illegal or it's sonehow

i nappropriate. At best, again, this is a legal issue. W
don't have any factual issue here, obviously, and it's --
the clear |anguage of the statute speaks for itself.

M. Nelson: Okay. Counsel for the Executive
Secretary?

Ms. Lockhart: The Executive Secretary
supports the Motion for Sunmmary Judgnent. | amnot aware of
any law, statute, case |law or otherw se, that suggests that
the conditions are not appropriate in this situation and
FAI R has not brought any of that law to our attention

M. Nelson: GCkay. Jason

M. Goenewld: Well, in fact, the NRC does
have provi sions on which they say only the conditions can be
pl aced on a license in order to either pronote the comon
defense and security, protect health or to mninize danger
tolife or property or, finally, require reports and the
keeping of records and to provide for inspections and
activities under the license that nmay be necessary or
appropriate to effectuate the purposes of the act and
regul ati ons thereunder.

What this really gets into is a separation of
powers and what the board is doing and what the Executive
Secretary has done is conditioned this license on the action
to be taken by others. And the NRC is saying that's not
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appropriate. That's why they, in their letter, said, wait
for the passage of the |egislation before you grant the
exenption. You know, waiting for these requirenents to be
put in place where you have adequate funding to ensure that,
in fact, the division staff have the capacity in order to
regul ate these types of facilities.

I think this year is a perfect exanple in an
era of budget cuts where all of a sudden the state program
coul d be jeopardized and its funding cut in order to bal ance
t he budget.

You know, what the Executive Secretary has
done is issued a license that requires third parties to act
and the Executive Secretary has no control over their
actions. And | think what our argunent here is saying is
that that's violating the separation of powers where its
appropriate to let the legislative body act how it needs to
and conduct its business and put those matters in place that
are requirenents of this license and conditions that
Envi rocare nmust have put in place before that license is
granted. And without those assurances, you know, the
Executive Secretary and this board starts to assume powers
that are better left for the |egislature.

And so, therefore, what Envirocare is arguing
m sinterprets conpletely the basis for our argunent. They
still have yet to address that. You know, we are not
99



1 denying that the process for final approval on a license is,
2 you know, the Executive Secretary issue their decision, then
3 the legislature and the governor, but when the conditions of
4 the license itself require actions of a third party, that

5 wviolates the separation of those powers and the Executive

6 Secretary should not assune that authority, or this board,
7 powers that are better left to the legislature or conditions
8 that need to be net by third parties that have not yet been
9 nmet.
10 So, again, we feel that this notion should be
11 denied and that the license shoul d have been denied until --
12 or not issued until those conditions had been net by the

13 third parties.

14 M. Nelson: Gkay. Questions or conments?
15 M. Nel son.
16 M. Fred Nelson: Just a comment for the

17 record, and that is the Uah Code Annotated 19-3-105

18 specifically provides for the sequence of when the

19 legislature will act and they task the Executive Secretary

20 and the board with issuing a |license and naki ng the findings

21 prior to it being subnmitted to themfor approval. And so

22 you can't wait to issue the license until the subsequent

23 actions are taken. The legislature require that you act

24 initially.

25 M. Goenewld: If I may just follow up on
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that point.

Again, let's not confuse the final approva
of the license with conditions in the license itself. You
know, the NRC -- the reason why they have under 10 CFR
Section 61.24 very specific reasons or conditions -- very
specific criteria for placing conditions on a |license. None
of those were net when the Executive Secretary issued this
license. You know, placing conditions on adequate funding
or, you know, having the site generator access programin
pl ace or ownership by the state |legislature agreeing to take
over the site, there was no reason why that couldn't wait
until the legislature passed | egislation and nake those
agreenments and those comitnents before this |icense was
issued. So what we are arguing is that the Executive
Secretary nost appropriately should have waited for the
|l egislature to take those actions before they issued a
l'i cense.

M. Nelson: | have a question for you

You say that there is no provision in the
Ut ah adm nistrative code nor in the |icense for deternining
when these, neaning the |license conditions, must be net.
Nor is there any provision for identifying the individual or
body responsi ble for making those determ nations.

Coul d you el aborate on the point you are
trying to make here?
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M. Goenewold: Well, | think for the -- you
know, obviously with either the -- is it the |legislature and
the state of Utah that's going to be responsible for the
| and ownershi p agreenent or is the Federal governnent? You
know, which body in itself is going to be responsible for
taking over that waste and the site where Envirocare is
planning to place this waste

M. Holtkanp: | thought we were talking
about |egislature and gubernatorial approval of the Iicense.

M. Nelson: Wat | thought | was reading,
when | read this last night, was that -- that the -- that
presumably this board is going to have to take an action to
determne that the actions taken -- hypothetical actions
taken by the -- that may or may not take place, but assuning
they are taken by the legislature, that they are adequate
and consistent with the intent of the conditions.

Does that nmake sense to anyone?

Di anne.

Ms. Nielson: M. Chairman, let nme see if |
can state ny understanding and find out whether it is.

My understanding is that the issue before us
right nowis the order issue and whether there are concerns
about the legislature and the governor acting relative to
the timng of the agency -- the Executive Secretary's
action. But with regard to the question that you just
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asked, | think what the board did was pass a | and ownership
exenption which -- which conditioned -- in which there were
conditions, and that if those conditions were nmet the |and
owner shi p exenption was self-affectuating or activating and
that if those conditions were not met, then it was not, but
I don't believe we took anything in that action on |and
ownershi p exenption that said that the issue needed to cone
back before the board at sone future point.

M. Nelson: | think that's in the ninutes.

M. Fred Nelson: It -- the question | think
that the chair raises, that you have rai sed before, and that
is at sonme point in tinme sonebody is going to need to nmake a
determination that, in fact, what the legislature did was
consistent with what the board approved.

Ms. Nielson: | see what you are asking.
Ckay.

M. Fred Nelson: And on that issue it -- on
the board's own initiative they can review that issue
because you have granted the exenption and you could review
the issue as to whether or not what the legislature did net
the requirenments of the exenption granted.

Ms. Nielson: | understand your question
then. Thank you.

M. Nelson: Well, it seems to ne |like the
board is going to have to do that, otherwise -- | don't know
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how we can assune that if the legislature acts that it has
acted appropriately by default.

M. Holtkanp: | think we would agree with
that, M. Chairman.

M. Hunsaker: Fred, if | understand it, if
we do not hing, we nmake no decision, the | egislature nakes n
decision. In other words, if | understand the scenario of
the west desert when it was started, the first requirenent
was for the county to give a conditional use pernit, next -
and | wasn't around -- on the assunption it would cone
before the Radiation Control Board, then it went to the
state for approval, to the state legislature. The state
legislature will not and would not act on it till all the
bodi es bel ow acted on it.

M. Fred Nelson: There is two separate
jurisdictions here. The board has the authority to grant
the exenption and condition it a certain way. The
legislature is going to act. |If they act differently than
what the board conditioned, the board has the ability to
say, wait a mnute, exenption no |longer exists because the
| egislature didn't do what we authorized. And that's
appropri ate.

M. Holtkanp: And certainly once the
|l egislature acts, | amsure that we would then i medi ately
request that the board nmake a determ nation that the
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condition is fulfilled, so we wouldn't wait for the board to
act on its own, | think we would initiate that |'msure.

M. Nel son: Ckay.

M. Jul ander: Jason, does that satisfy this
problen? 1Is there a problem beyond that?

M. Goenewld: | think the issue that we
wer e concerned about and raised and are asking for
reconsideration is if this -- if this body is assuning
powers that have not been delegated to it by the legislature
explicitly. | think when we are tal ki ng about |and
ownership i ssues and granting exenptions that what's nost
appropriate is to wait for the legislature to act on that
first. You know, obviously your granting the exenption
before seens to indicate that you don't buy that sane
argunent that there is a reason to separate powers between
adm nistrative bodies and | egislative bodies, and that's
sonmet hing that we feel is very for inportant, to nake sure
that there is a distinction. W see no reason why this
process -- you know, if it's necessary that those
requi renents be put in place, why that not be done first, on
the very front end. There is no reason why those bills
coul dn't have been introduced and voted on by the
| egi slature.

M. Julander: In what way is this -- does
this go beyond a | egal question?
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1 M. Goenewld: | nean, | think the issue

2 that we are contesting is whether or not -- you know, the

3 Executive Secretary has the ability to condition its |icense

4 on the actions of a third party. And naybe that is a | ega
i ssue that's before this board, but we woul d disagree with
Envirocare that they are in the right on this. So we fee

5

6

7 that the board should deny this request for sunmary judgment
8 and, in fact, find that the |license should not have been

9

i ssued conditioned upon actions to be taken by others.

10 M. Hunsaker: Fred, do you feel |ike the

11 board is in violation of the law in any way, shape or forn?
12 | nean, that's a | oaded question

13 M. Fred Nelson: No. |If I did, |I would

14 imediately try and talk to you about it.

15 M. Hunsaker: But is the Executive Secretary

16 overstepping his bounds of authority as given to himby the

17 state legislature?

18 M. Fred Nelson: No. The |license was -- the

19 statute conditions the operation of the |license based on

20 legislative approval and governor approval.

21 M. Hunsaker: And the law dictates the

22 process by which we have to followto fulfill the

23 requirenents of the license

24 M. Fred Nelson: Yes.

25 M. Julander: Fred, if this is just a legal |, question
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understand that it would pretty nuch need a vote for summary
judgrment, but if that's the case then how could this
question be legitimtely brought up before the board?

M. Fred Nelson: Well, you can decide the
| egal question in favor of Jason's position.

M. Julander: And instead of voting on
sunmmary judgnment vote on the issue?

M. Fred Nelson: Well, that's what you are
doing on this. You are saying it's a legal issue and we
think that Jason is right in saying that the |license
shoul dn't have been conditioned on approval by the
| egi sl ature.

Ms. Nielson: |If we vote no.

M. Fred Nelson: |If you vote -- well, you
woul d have to nmake a notion to grant summary judgnment to
Jason on this issue

M. Julander: Even though it's a | ega
question only.

M. Fred Nelson: Right. Your sunmary
j udgrent - -

M. Julander: That was for nmy own
edi fication.

M. Fred Nel son: Sunmary judgment on a | ega
issue is deciding the nerits.

M. Julander: Ckay. That answers it.
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1 M. Nelson: Any nore questions or coments?
2 Ckay. On this item Roman nuneral nunber
3 seven.
4 Kar en.
5 Ms. Langley: Aye.
6 M. Nelson: G eg.
7 M. Oman: | think I'lIl vote no on this one.
8 M. Nelson: Gary?
9 M. Edwards: Yes.
10 M. Nelson: Yes.
11 Di anne.
12 Ms. Nielson: Yes.
13 M. Nelson: Barbara.
14 Ms. Reid: Yes.
15 M. Nelson: Kent.
16 M. Bradford: Yes.
17 M. Nelson: Tom
18 M. Chism Yes.
19 M. Nelson: Rod.
20 M. Jul ander: No.
21 M. Nelson: Teryl.
22 M. Hunsaker: Yes.
23 I amgoing to tell your wife you didn't

24 follow the damm state | aw.
25 M. Nelson: And with that we'll nove on to
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Roman nuneral nunber eight.

M. Hol tkanp: Nunber eight is an argunent by
FAIR that the issuance of the license violates the Northwest
Interstate Conpact. FAIR argues that the B and C waste is
not authorized to be transferred fromthe Northwest Conpact
states to Envirocare.

I think the fundanental point here is that
this is sonething that is conpletely and utterly irrel evant
to the validity -- or the issuance of the license. If --
and we don't think this is the case, but if the Northwest
Conpact were to have determined that no B and C waste from
the states in the conpact could cone to Envirocare that has
absolutely nothing to do with whether or not the B and C
|icense at Envirocare as applied for was properly issued.
It sinply neans that they are not going to get waste from
those states. And so we think that this is -- this is an
i ssue that not only is without any factual controversy but
isirrelevant to the |icensing proceeding and has nothing to
do with the validity of the |icense.

And having said that, as you can read in our
brief, we take issue with the notion that -- what the
Nort hwest Conpact did was sonething other than what it did,
whi ch was to allow waste streans which include this kind of
waste to cone into the state.

When | get tired | start speaking quickly.
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M. Nelson: Counsel for the Executive
Secretary.

Ms. Lockhart: The Executive Secretary
bel i eves that the evidence that has been provided to the
board in the formof witten mnutes of the conpact
denonstrates that the conpact was approved.

We al so agree that the issue is irrelevant to
whet her the license should be issued; would be quite
relevant to the value of the license but -- that's all

M. Nelson: GCkay. Jason

M. Goenewld: | think this is extrenely
i mportant because as an agreenent state in the Northwest
Compact, Utah nmust have those agreenments in place that they,
in fact, can accept this type of waste. And | think what
the Northwest Interstate Conpact has said is, no, we are
only granting approval for certain types of waste streans at
Envi rocare

And if you go back and | ook at their
resolutions, they are very specific in the | anguage that
they use. For exanple, they said | arge-vol une, non-reactor
both media froma single, slightly-contam nated site with
| ow | evel radioactive waste as defined by Public Law 99-240
and as all owed under the radioactive materials |icense of
Envirocare of the follow ng kinds, and they go on to
description sone of those types of materials.
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| think what's critical here is that when the
Nort hwest Interstate Conpact granted approval for Envirocare
to accept certain types of waste, it was for a |license and
it was for the conditions that were in place on the |icense
at the tinme that the conpact voted to grant an exenption and
all owi ng Envirocare to accept certain types of waste. B and
C was not included in that. And, again, it would have been
appropriate to wait for the Northwest Interstate Conpact to
take up this issue before granting the license because it's
in violation of that conpact agreenent to go ahead and issue
a license to accept waste that is being prevented by the
conpact itself.

So Envirocare is arguing that they should be
able to take this exenption or this anended resol ution order
that the Northwest |Interstate Conpact passed back in '92 and
clarified in '94 and then amended in '98 to say that's
bl anket approval for any type of waste streamthat we want
to accept or that our license may grant.

And, in fact, that's not what the Northwest
Interstate Conpact has done. Yet what this license would
allowis for themto use that |anguage to go ahead and start
accepting material as if it were. And | think what this
board should do is wait for those agreenents to be put in
pl ace fromthe Northwest Interstate Conpact saying that,
yes, our anended resolution applies to B and C waste as well
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and cont ai neri zed A

Ms. Lockhart: Whuld -- | apologize. | have
to make a correction. M client has just informed nme that |
m sunder st ood what he previously -- what | thought he
previously informed nme of, which was that the conpact had
approved this and, in fact, the conpact has not approved it
and it is their ordinary course of business not to do such
an approval until after the license is issued.

Do | have that right, Bill?

M. Sinclair: The license is not in effect,
therefore, the conpact has nothing to act upon

M. Hunsaker: |It's just a catch 22 whatever
way you go.

M. Nelson: Bill. Fred. Sorry.

(Di scussion off the record.)

M. Fred Nelson: The Northwest Conpact is a
separate legal entity that nmakes determinations that are
i ndependent of this board. This board does not have the
authority to determne for the Northwest Conpact what wastes
can or cannot cone into Envirocare as approved by the
Nort hwest Conpact. So there is two separate jurisdictions
here; there is the Northwest Conpact jurisdiction and there
is the board' s jurisdiction. The board's jurisdiction nust
be dealt with as state | aw governs. And so you | ook at the
i ssues as to whether or not state |law has been conplied with
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with respect to the issuance of the license. Just because
Envirocare has a license to receive waste under state |aw
does not necessarily nean that they have received approva
fromthe Northwest Conpact to receive those wastes.

| agree with the position that this issue is
properly an issue there be before the Northwest Conpact and
is not an issue that deals with the board's jurisdiction

M. Nelson: D anne.

Ms. Nielson: Fred, could you clarify your
understanding that while it is properly within the
jurisdiction of the Northwest Conpact, is it your
under standi ng that they wouldn't take action on it unti
there were final |icense?

M. Fred Nelson: | amnot famliar enough
with their procedures to be able to speak to that. | do
know that -- let ne back up and just explain. And you may
know this anyway but -- but the way that the conpact was
establ i shed was by act of Congress and the states that
partici pate passed |legislation to participate in that
process. And there is a defined set of procedures that the
states use to take actions under the conpact. And they do
that as a group, as a legal entity, in determning within
the conpact what wastes are appropriately disposed of in
certain ways, and that's their legal jurisdiction

Now, specifically whether they have nmade a
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deci sion as a conpact, a way to do that, | don't know, but
Bill has represented that that's the case, and he goes there
every nonth and | assume that that is consistent w th what
t hey do.

It's in some ways kind of a chicken and an
egg thing. The state needs to act under their jurisdiction
and the Northwest Conpact needs to act under their
jurisdiction. Let's assune the |egislature approves the
Iicense but the Northwest Conpact has linmted it. That
woul d be controlling because the state is a part of that and
woul d be meki ng those deci sions.

M. Nelson: GCkay. Any nore questions or
comment s?

M. Julander: | amnot sure curiosity is a
good thing at this point.

Assune you approved it all and the |and
transfer was nade and then the conpact said no. Wat
happens to the | and?

M. Fred Nelson: Well, the conpact can say
no only with respect to the wastes within its jurisdiction
and with respect to arrangenents, so | guess there could be
sone very difficult issues. The conpact isn't in ful
control of Envirocare's activities because there are certain
ki nds of waste they receive that aren't under conpact
jurisdiction.
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M. Holtkanp: It would have a limiting
effect on what waste could cone in but, again --
M. Julander: But whether it would linit or

affect the land transfer would be -- we'll worry about.
M. Holtkanp: | don't think it would limt
the land transfer either. It just has an inpact on the

wastes fromthe jurisdictions within the Northwest Conpact
states. That's ny understanding of how that works.

M. Nelson: GCkay. Any nore questions?

Kar en.

Ms. Langley: Aye.
M. Nelson: G eg.
M. Oman: Aye.

M. Nelson: Gary.
M. Edwards: Yes.
M. Nelson: Yes.
Di anne.

Ms. Nielson: Yes.
M. Nelson: Barbara.
Ms. Reid: Yes.

M. Nelson: Kent.
M. Bradford: Yes.
M. Nelson: Tom
M. Chism Yes.
M. Nelson: Rod.
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Jul ander: Yes.

Nel son: Teryl

s s =

Hunsaker: Yes.

M. Nelson: Gkay. Summary judgnent is
granted on Ronman nuneral nunber eight.

Ckay. Let's nmove to nunber nine.

M. Holtkanp: This issue is the thing that

N o o~ WN P

8 FAIR had raised before which the board actual ly di sposed of,
9 had to do with alleged bias and prejudice and so forth and
10 so on.

11 I think, suffice it to say, that, nunber one,

12 this has absolutely and conpletely nothing to do with the
13 issuance of the license by the Executive Secretary. This is
14 a claimthat's directed to board nenbers and so -- first of
15 all, it's got nothing to do with the Executive Secretary's
16 action. Secondly, the board considered and di sposed of it a
17 couple neetings ago and we don't really see any need to

18 spend any significant tine on it anynore.

19 M. Nelson: Okay. Counsel for the Executive
20 Secretary.
21 Ms. Lockhart: Well, the Executive Secretary

22 did not take a position on the initial notion for
23 disqualification but it seens pretty clear at this point
24 that the board has made a decision about this. It seens
25 appropriate to confirmthat decision
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M. Nelson: Jason.

M. Goenewold: Well, Teryl and | are going
to neet later tonight.

M. Hunsaker: W'IIl discuss this in depth.

M. Holtkanp: In the parking |ot.

M. Julander: | amgoing to sell seats.

M. Hunsaker: | have got to have a stool,

t hough, because he is taller than I.

M. Nelson: You will nmeet in the playground
after school .

M. Goenewld: See, | amstill hoping to
enter into the Paral ynpics.

I think what we are going to do is let the
brief that we put before this board stand, as well as
incorporate the affidavits in our appeal about what we feel
was a conflict of interest and a bias that was exhibited
during the time when certain patterns that were related to
this license were conducted. And | assune that the board
has had a chance to read those provisions and what we
briefed to the board on that and we stand by that.

M. Nelson: Gkay. M. Nelson, anything?

M. Fred Nelson: No.

M. Nelson: Okay. Questions or comments for
anyone?

Ckay.
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1 Ms. Nielson: | guess | do have a question

2 because of the way this is worded is a little bit different

3 than the way M. Holtkanp responded, so maybe | can clarify.
On the request for agency action -- | guess

that's the document | amin -- | think FAIR raised two

i ssues; one, they alleged that there was prejudice and bias

on behal f of the board, and that was their item 12. But

then in item 13 they all eged substantial prejudice because

© 00 N o O b

of the Executive Secretary's decision on the grounds

10 indicated above, which | amassuning is on the grounds of
11 bias and prejudice. And I'ma little bit unclear because of
12 the way Envirocare has phrased its Mtion for Sumary

13 Judgnent whet her they are asking for summary judgnent only
14 with respect to the prejudice and bias charges that are

15 being raised concerning the board or whether they are al so
16 asking for summary judgnent to the bias and prejudice

17 argunents that are raised on behal f of the Executive

18 Secretary.

19 If I could get a clarification, or if I am
20 msunderstanding this, that would be hel pful.

21 M. Holtkanp: Dr. Nelson, it is alittle
22 unclear fromFAIR s pleadings as to exactly what the

23 allegations directed to, but our request for summary

24 judgnent has to do with all of the allegations of bias and
25 unfairness. W don't think that -- first of all, the issue,
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at least as to the board and a certain menber of the board,
was, we thought, fully and conpletely aired and deci ded upon
a coupl e of board neetings ago

Secondly, as with other issues, FAIR has not
proffered any witness or -- other than just some genera
clains and concerns that would indicate that there was any
error based upon bias or prejudice on the part of the
Executive Secretary.

So the answer to your question is yes, we are
including all of those allegations of bias and prejudice in
t he noti on.

Ms. Nielson: Then | have a foll ow up
question for Jason.

| think that little tete-a-tete was nmeant to
address the issue of bias prejudice regarding the board but
I would like to know if there are other issues or concerns
that FAIR wants us to be aware of at this tine with respect
to the allegations of bias and prejudice by the Executive
Secretary.

M. Groenewold: No. Just sinply what we had
in our appeal. Gay. | mean, recently we were given sone
i nformati on but haven't had a chance to explore it and so it
woul d be premature to put any of that before the board
t oday.

M. Holtkanp: | think that would operate a
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substantial prejudice to the parties in this proceeding if
they don't disclose to the parties what it is they have got.

M. Nelson: M. Nelson, do you have --

M. Fred Nelson: Well, it's just if they
don't present it there is no issue in fact.

M. Nelson: GCkay. WlIlIl, | guess you are on
the hot seat. Anything else you want to say about it?

M. Goenewold: No. W'Il hold off on that
particul ar point right now

M. Nelson: Ckay. Any questions or

coment s?

Al right. On the notion for dismssal of
Roman nuneral nunber nine -- sunmary judgnment, rather.

Kar en.

Ms. Langley: Aye.

M. Nelson: G eg.

M. Oman: Yes.

M. Nelson: Gary.

M. Edwards: Yes.

M. Nelson: Yes.

Di anne.

Ms. Nielson: Yes.

M. Nelson: Barbara.

Ms. Reid: Yes.

M. Nelson: Kent.
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M. Bradford: Yes.

M. Nelson: Tom

M. Chism Yes.

M. Nelson: Rod.

M. Julander: | ambeing asked to dismss a

case agai nst nyself. Yes.

M. Nelson: Teryl.

M. Hunsaker: Yes.

M. Nelson: 1Is that a yes?

M. Hunsaker: (Nods head.)

Al right. Well, that takes care of the nine
items in the Mdtion for Summary Judgnent. One has been
retai ned, eight have been dism ssed.

Ckay, back to the agenda.

M. Fred Nelson: M. Chairman, can | just
request one thing? The nornal procedure in these processes
is that the board issue an order and, as you'll see -- |
distributed sone drafts that | prepared on previous issues
the board has ruled on. There needs to be an order prepared
for this matter, summary judgnent notion. The typica
process is for the party who prevails to prepare a draft to
subnmit to the board and then | review that and conment on
it. And | would request that the board ask Envirocare to
prepare a draft supporting their sunmmary judgnent notion for
the board to sign. | will reviewthat and bring it to the

121



1

2

3
4

5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21

22
23
24
25

boar d.

M. Nel son: Ckay.

M. Hol tkanp: W would be happy to do that
and we woul d, of course, provide all of the parties with the
drafts.

M. Nelson: Do we need to do that by notion
or is that just a matter of procedure?

M. Fred Nelson: Excuse ne. |'msorry.

M. Nelson: Do we need to order this by
nmotion or just as a matter of procedure?

M. Fred Nelson: Right.

M. Nel son: Ckay.

Teryl .

M. Hunsaker: In an effort to prolong the
nmeet i ng.

M. Julander: You are not being paid by the
hour .

M. Hunsaker: As we began our neeting
Envirocare had 9 issues, FAIR had 15. Did we decide that

was illegal or legal for those two to present that and if,
in fact, have they presented those? | just want to nake
sure everybody has had an opportunity to just -- | just need

a clarification in nmy mnd.
M. Fred Nelson: | think where we are, at
this point, is if FAIR believes there are issues that they
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raised in their pleading that were not covered by these
nmotions that they need to bring that to the board.

M. Holtkamp: That's correct. Al we can do
is what we noved to do. That's in our notion, which we
think i s conprehensive.

M. Nel son: Ckay.

M. Goenewld: Right now, at this tine, or
in supplenental filing?

M. Fred Nelson: | think you need to
identify issues that you think were not covered from your
pl eading so that we can nove forward on the process.

M. Holtkanp: This doesn't nean raising new
i ssues that were not already covered, correct?

M. Omn: As | see it, it mght be nunber 14
and 15 on your initial filing. Fifteen says they reserve
the right to raise additional grounds for relief after the
prehearing record is conplete. | don't know what that
nmeans.

M. Holtkanmp: Well, ny suggestion is that if
FAI R has sone issues that they do not believe were di sposed
of or addressed today, that they identify those and we have
a chance to respond as to whether we think they were or were
not and then the board woul d nake the determination as to
whet her those go forward. Al we have done is what we have
included in the notion.
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M. Fred Nelson: W have to bring sone

finality to the process so | would suggest that the board

3 ask FAIRto submit a pleading within 30 days that identifies

4
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if there are any issues that they believe are still part of
their pleading and then Envirocare respond to that and then
the board can | ook at that issue.

M. Hol tkanp: CQur response woul d be whet her
or not we think that the decisions you nade today covered
what ever issues they may bring up

M. Nel son: Ckay.

Di anne.

Ms. Nielson: M. Chairman, if | could

clarify.

My understandi ng of the issue of 14 dealing
with lowlevel -- the lowlevel radioactive waste i ssue was
part of the question with the conpact but | would -- | also

was uncertain about 15 because it sounded nore procedura
than anything, that after a certain tine that those issues
coul d be raised, but then after a certain tine they
couldn't, so that was -- that al so was ny question, whether
procedurally the action that we have taken today had any

i npact on 15.

M. Fred Nelson: There needs to be a --
you're tied to issues that you raise in the pleading. You
just can't keep raising issues as you go along. So there

124



© o N o o b W N R

N N NN R P R R R R R R R
W N P O © 0 N O 0 bh W N L O

24
25

needs to be a cutoff date at some point. At this point the
only issues that have been raised Envirocare believes have
been dealt with. |If FAIR disagrees with that, they need to
provide the board information on that.

Ms. Lockhart: Wth the exception of the
request for anendnent.

M. Fred Nel son: They could request to amend
their pleading and add clainms. The board would have to
consi der that.

M. Holtkanp: W would respond to that as
wel | .

M. Nelson: Gkay. Ch, really?

Teryl .

M. Hunsaker: So | understand -- | guess
maybe you understand it better than | do, but the intent of
my question was to make sure that the 15 issues that Jason
brought forth were covered today. The assunption that |
take with some di scussion that we have covered those 15
i ssues adequately. Now, | assune that.

Ms. Nielson: | think that was with the
exception of the one that we agreed should go forward.

M. Hunsaker: Yeah, that's true, you know,
but we -- that was ny concern, that we covered all his
points. Wether he thinks so or not, the assunption is that
we have.
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M. Nelson: Unless soneone wants to make a
motion that -- like M. Nelson suggested -- that -- that
Envirocare -- that FAIR --

M. Holtkanmp: We would be happy to do it for
FAI R

M. Goenewol d: How nuch would you charge?

M. Nelson: That FAIR should nmake a pl eading
for any itens that they feel --

M. Hunsaker: Yeah, really they still have
the opportunity for anendnents.

M. Nel son: Ckay.

M. Julander: | would so nove, that any
i ssues that they have brought up that they think is beyond
that, that they present that as M. Nel son has suggest ed.

M. Nelson: Wthin 30 days.

M. Jul ander: (Nods head.)

M. Nelson: Gkay. Do we have a second for

t hat ?

Seconded by Greg Qman.

Ckay. Do we need to -- okay. Let's vote.

Al in favor say aye.

(Board nenbers said aye in unison.)

Any opposed say no.

Ckay. Jason, |ooks like you have got 30 days
to Il ook over and evaluate that. Gkay. And then -- oh. You
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need an opportunity to respond.

M. Holtkanp: Ten days.

M. Nelson: Ten days.

M. Hol tkanp: Ten days.

M. Nelson: GCkay. Sonebody want to nmake a
noti on that Envirocare be given ten days to respond and then
it's over?

Ms. Langley: That portion.

M. Nel son: Yeah, that portion.

Ms. Nielson: Could we just clarify that this
woul d be Envirocare and the Executive Secretary?

M. Nelson: And the Executive Secretary.
Ckay. So we have a notion.

M. Jul ander: \Whoa. One second.

So this is going to take us two nonths. |f
t hey have got 30 days. | was thinking 30 days for the whole
process.

M. Nelson: Well, that would allow us to
consider it in the next board neeting.

M. Sinclair: No, it wouldn't.

M. Julander: | would like to make the
notion, contrary to ny |last one, to give them 15 days, two
weeks, to present that. At that tine that would give them
ten days and we could deal with --

M. Nelson: That's what | was --
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M. Holtkanp: W would take a week in that
case so we could nmake sure it gets on the --

M. Nelson: That's what | would say, that we
nmodify so that it can be handl ed next tinme. Okay.

Ms. Nielson: So we need to have a second on
this motion?

M. Oman: Second.

M. Nel son: Ckay.

M. Julander: | don't know if we need to
rescind the old one. | guess we automatically rescind it.

M. Nelson: Wth the assunption -- with the
under standing that this supplants the old ones.

M. Jul ander: Yes.

M. Nelson: Al in favor say aye.

(Board nenbers said aye in unison.)

M. Hunsaker: How about we adjourn?

M. Nelson: W can't do that. W have
action itens on the agenda.

M. Hunsaker: Save them for next nonth.

Ckay. My understanding is 15 days and then 7
days? kay.

Ms. Nielson: Can | just clarify the process,
then, for the one issue that we agreed will go to hearing?
VWhat will be the process for setting that schedul e?

M. Fred Nelson: On the issue that you
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agreed would go to hearing, the notification of further
proceedi ngs asks the parties to get together and establish a
proposed schedul e for the board and that proposed schedul e
will be presented to the board for approval. |If they cannot
agree to a schedule, then the board will establish a
schedul e.

M. Holtkanp: And on Envirocare's behalf we
woul d make every effort to try and acconplish that before
the April neeting. | think the three of us will try and
conme up with a proposal for the board by then.

M. Fred Nelson: You wouldn't hear the issue
in the April neeting but you would agree to -- approve the
schedul e.

M. Nelson: GCkay. Al right.

Well, | was premature in trying to nove on.

Maybe we can do that now. Ckay. Ronan
nunmeral five C

M. Fred Nelson: Let me ask the board,
consistent with M. Hunsaker's coment; there are two -- two
issues left today to deal with the approval of the orders
that | prepared, which shouldn't take too |long, and then
there is also the question of the intervention request on
the containerized A waste. Wuld -- in view of the tine,
woul d the parties be interested in noving that to the first
part of the April nmeeting? | don't know that that is as
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expedi ent an issue as the other one but --
M. Holtkanp: W have no objection to that.
M. Hunsaker: Ckay. You don't want a notion
to accept it?
M. Goenewld: That's fine.
M. Hunsaker: That's the Air Force
reasoni ng.
M. Holtkanp: No, no, this is itemC, the
i ntervention request and containerized A
M. Nelson: Wy don't we get an infornal

sense fromthe board as to whether or not they wish to

conti nue.
Kar en?
Ms. Langley: | amwlling to continue.
M. Nelson: G eg.
M. Oman: | don't really care.
M. Nelson: Gary.
M. Edwards: | have got ten m nutes.

M. Nelson: Ten mnutes. Yeah. OCkay. |
will stay if necessary. That's kind of noncommttal.

Ms. Nielson: |'mfine.

M. Bradford: | will be willing to continue.
I am wondering what the April agenda is |ooking like
al ready, how full.

M. Nelson: Not very much.
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M. Holtkanp: W don't have any sumary
j udgrment notions that we are aware of on the April agenda.
M. Nel son: Tom

M. Chism |'mfine.
M. Nel son: Rod.
M. Julander: | have at |east twelve

m nut es.

M. Nelson: Teryl.

M. Hunsaker: |It's irrelevant. | have got
to wait for Jason anyway.

M. Nelson: Well --

M. Goenewold: | won't |eave wthout you.

Ms. Nielson: | ambetting on Jason.

Does this need to be on the record? Are we
still on the record with the court reporter?

M. Sinclair: Yes, we were.

Ms. Nielson: Do we need to be?

M. Fred Nelson: No. Only if we do the --
we need to be on the record only if we do the petition for
intervention on the containerized A waste.

M. Bradford: That's next.

M. Nelson: That's next on the agenda.

M. Fred Nelson: That would be the one you
woul d defer if you didn't want to wait.

M. Nelson: Okay. | see Bill saying, come
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on, cone on. Well, why don't we proceed.

Is that okay with the court reporter?

The Reporter: Yes.

M. Nelson: Fred.

M. Fred Nelson: This is a separate appea
that was brought by FAIR  There is only one group that is
requesting intervention. It deals with the license
anmendnent to the existing |icense to consider issues rel ated
to the approval of containerized A waste under that |icense.

And consistent with the way we have dealt
with these in the past, we should have FAIR indicate their
position. Because you heard the intervention rules and
processes in the last neeting, | don't think we need to take
quite as nuch tine on this one. And then allow FAIR to
present their matter and then Envirocare and the Executive
Secretary will respond.

M. Nelson: GCkay. Wy don't we proceed,

t hen.

M. Goenewld: Yeah. Actually, | think
this one is sonething that can go fairly quickly based on
the fact that the board has taken this issue up previously
and already established the criteria for standing in the
matter of the appeal of the containerized A class B and
class Cwaste. | think nany of the sane issues are before
this board regardi ng standi ng and we i ncorporate those from
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when we would be presenting this to the board once before.

And kind of to review the standing
requi renents. Generally, agency adjudication, such as the
one before this board, are governed by the Utah
Admi ni strative Procedures Act. The act provides that the
presiding officer shall grant a petition for intervention if
they determine that the petitioner's legal rights or
interests may be substantially affected by the adjudicative
proceedi ng and the interest of justice and the orderly and
pronpt conduct of the adjudicative proceedings will not be
materially inpaired by allowi ng the intervention.

Furthernore, there has been court cases that
have established what some of those requirenments for
obtaining standing are; injury to the plaintiff, that issues
are unlikely to be raised by others and that the issues are
uni que and of great public inportance.

And as the board determined in the request
for agency action to review the radioactive materials
Iicense for containerized A class B and C waste, it was
based largely on the third criterion for obtaining standing
whi ch was established in National Parks and Conservation
Associ ation versus the Board of State Lands. And that is
the plaintiff nust raise issues that are so unique and of
such great public inportance that they ought to be deci ded
in furtherance of the public interest. And the board
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shoul d, therefore, grant FAIR standing in the proceedi ngs
for those sane reasons.

You know, sone of the concerns that we have
over the containerized A waste being approved for the
particular facility are whether or not, again, that the | and
use exenption was properly granted by the Executive
Secretary when they issued their license. And | think sone
of the issues that we raised in our request for agency
action are very nuch in the interest of the public to be
further evaluated and the proper way to do that is before
thi s board.

M. Nelson: GCkay. Any questions?

M. Bradford: | guess | have one.
It seens to ne -- and maybe you can enlighten
me -- that the issue -- the main reason you were asking for

standing seens like is the issue of that overriding public
interest and public inmportance, which | think seened to
apply a little nore when we were tal king about the B and C
because it's a higher activity material, but the
containerized A waste -- they are already accepting A waste
and in containers it seens like the risk |Iess than w thout
containers as they are accepting it now.

How do you feel about that?

M. Goenewold: | think what the
containerized A waste gets into is issues where it would
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all ow for nuclear waste to be accepted by Envirocare in
forns that currently they are not accepting, which is
predom nantly contam nated soils. So the containerized A
permt -- you know, it's a different formof waste and, you
know, it starts to get into the issue of whether or not we
shoul d al |l ow nucl ear waste to be stored in Utah. And

think that is an issue that is in the public interest and
shoul d be examined further by this board.

M. Nelson: Any nore questions?

M . Hol t kanp.

M. Holtkamp: First of all, | think that the
use of the termnuclear waste is not correct. W need to
call it what it is. It is containerized class A radioactive
waste. W don't want to confuse this with spent fuel rods
that are the subject of another and infinitely I[onger and
nore contentious proceeding than this.

Just a couple points, actually foll owi ng up
on M. Bradford' s coments.

The board, when it granted intervention to
FAIR and the other groups in the B and C proceeding, did so
largely on the basis of the fact that the board felt that
there were issues of public significance, issues that
were -- needed to be addressed.

A waste has been comng in. Containerized A
wast e has already started to cone in since the issuance of
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the license in Cctober. FAIR has alleged in its request for
i ntervention various specul ative types of harm none of

whi ch have occurred with A waste, none of which have
occurred since the containerized A waste cones in.

I would point to you the fact, for exanple,
notw t hstandi ng cl ai ns that sonehow property val ues woul d be
adversely affected by containerized A waste coming in, that
there is no evidence that that has happened since Cctober
when the |icense was issued and the waste started to cone
in.

The other concerns raised by FAIR are
conpl ete specul ation. There has been no evi dence and
nothing -- FAIR has indicated nothing with regard to ground
wat er contanmi nation, with regard to air emssions and, in
fact, all of these issues were addressed in the licensing
proceeding and in the original Alicense. And so we just
don't think that it's appropriate to grant FAIR
i ntervention.

We think that the nost significant difference
between this intervention and the one that was granted in
the B and C waste is that there are not the sane degree of
i ssues of public inportance. Plus, we don't think there are
any substantial injuries and we think that there is actually
enpirical evidence that there are not because this A waste
has been coming in, containerized A waste has been coming in
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for the last several months. FAIR has indicated nothing
about how sonebody's property val ue has been di m ni shed
since the containerized A waste has been coning in or
anyt hing of that nature.

Time is short and |I' m done.

Ms. Lockhart: The Executive Secretary is
taki ng no position on this notion.

M. Nelson: Any words, Fred?

M. Fred Nelson: No. | believe you
understand the law at this point.

M. Nelson: Do we have any questions?

We have a petition so | don't think we need a
not i on.

Any questions?

Ckay. So are we ready?

Ms. Langl ey: Ready.

M. Julander: A vote yes --

M. Nelson: A yes would or -- a yes or aye
woul d allow -- grant standing to FAIR and no vote woul d deny
standing to FAIR

Ckay. Karen.

Langl ey: No.
Nel son: Greg.
Oman: No.

Nel son: Gary.

S s 55
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M. Edwards: No.

M. Nel son

Di anne.

No.

Ms. Nielson: No.

Nel son:
Rei d:
Nel son:

Nel son:

Chi sm

Nel son:

Nel son:

SSSS5S555555

M. Nel son

for standi ng has been den

Bar bar a.

No.
Kent .

Bradf ord: No.

Tom
No.
Rod.

Teryl

Hunsaker: No.

Ckay.
ed.

Jul ander: Yes.

On standing, the petition

Then we have the matter of -- the fina

matter then of taking care of --
M. Fred Nel son:

M. Nel son

M. Fred Nel son:

record at this point.

(Wher eupon,

Approval .
Approval of the order

think we can go off the

t he proceedi ngs were concl uded.)

- 000-
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Reporter's Certificate
State of U ah
County of Salt Lake

SS.

I, Dawn M Davis, Certified Shorthand Reporter
Regi st ered Professional Reporter and Notary Public for the
State of Utah, do hereby certify:

That the foregoing proceedings were taken before ne at
the time and place set forth herein; that the w tness was
duly sworn to tell the truth, the whole truth and not hi ng
but the truth; and that the proceedi ngs were taken down by
me in shorthand and thereafter transcribed into typewiting
under ny direction and supervi sion;

That the foregoing pages contain a true and correct
transcription of ny said shorthand notes so taken

In witness whereof, | have subscribed ny nane and

affixed ny seal this _ day of , 2002.

Notary Public

comm SSi on expires:
k%r'l 1 004 P
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